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PREFACE - :

v Thls report is based on research” supported by a grant from the

Natlonal Instltute of Education's Legal and Governmental Stud*es
The’ study examlned stra.egles used by the government to
""" Its purpose was,to o <
c1&r1fy how different 1nf1uence methods work\and to identify the

circumstances under which each is most and least effective.

The prlmary audlence for this 1eport consists of federal

4

pollcymakers, both the mémbers of Congress who establlsh societal goals.
and'allocate resources to programs, and officials of the Executive

Branch who decide how and when program resources are used. A Second

. audience comprises intlerestéd parties, particularly the associations of

. ététévénd iocéi pubiic SérQihe officiais antd Washingtonfbased interest

groups that represent program berieficiaries. A third audience includes
ecademlc students of 1ntergovernmental relatlons who may see the

flndlngs .as steps tdWard a general theory of federal 1nf1uence

LR
«

C
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" SUMMARY .

’
.

¢ L

This is a study of the fednral governnent s efforts to 1nf1uence

state and local governments. :: It focuses on educatlon--on how'two.

divisions of tha U.S. Department of~Education try to influence 'states .

and locéi school districts,lﬁnd how the iattér respond. But we propose
that the results apply not only to education but to many aréas ip which

the federal government tries to change the policies of states and

.
Y

localltles v -

The study examines the Department of Education's Office for Civil

4ﬁigﬁts tééﬁ) and tﬁb'dffice of é?eciai Education (OSE) OCR is

pasns of race, sex, national orlgin, or. handlcap in federally funded

K - —-

education:programs. OCR conduats compllance rev1ews, responds to

citizen complaints, and penallzes states and localities that v1olate

civil rights laws. OSE administers PL 94-142, which provides

9

local efforts on behalf of the handlcapped

' The two agencies have similar goals--changing stéte and local .
oiicies toward dlsadvantaged students--but they use very dlfferent

methods ] By comparlng OCR's and O08E's methods and results, we 1dentify

-different kinds of leverage available to federal agencies, and frame

générél statements about how effectlve each source of’ leverage is in
cnangxng state and local policy. . : .
1

Our dsta come Erom exhaustive case-studies of OCR ard CSE. We

3
- .

eiéminéd tbeir stéffing pétterns;'stéff'béliéfs and orientations toward

‘their jobs, general policies and procedures for dealing with states and

localrtzes, and thelr actual conduct in meeting . and negotiating with
state and local officials. We used these data to compare the agencles,
operating styles and assumptions, methodslof influence, and effects on
state and local agénciss. - ' . ‘

- v
d . N
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OPERATIAG STYLES AND ASSUNMPTIONS

OCR and OSE have very different: images of themselves and the state
and tocal officials they try to influerice. "OCR sees itself as a
prosecutqg Its JOb is to identify VIolatlons of the iaw and éither

- ] punlsh violators or tse Llie threat of puntshment as leverage to obtain

compliance: OSE sees itself as a fac111tator of voluntaryllocal
efforts: ‘1ts job is to put resoUrCes ihto the hands cf local
professxonals and benef1c1ary groups to 1mprove services for the ;
handlcapped OCR employees generally work ‘under the assumption that
locgl deCL51onmak1ng processes are blased agalnst dIsadvantaged groups,
and that federal intervention is necessafy to protect civil fights: OSE .
staff géheralt;}assume\th%trlocal officials are friendly to the
interests of the handlcapped, and that local beneficiary groups,
especially the parents of handicapped children, can efféectively assert

- their own 1nterests

3

histories: C(CR's first task was to supervise the desegregatlcn of

southern schools, while OSE's flrst ‘task was to administer a program of
practltloner ‘initiated research and development grants The two '
. agencies have maintained . the1r orlglnai orientations desp1te 1mportant

changes in the scope and content of their portfollos. ‘

INFLUENCE METHODS _ v
" Each agency has developed several methods for 1nf1uenc1ng state and
'iocal policy (see Table S.1): Though their overall repert01res of ,
1nf1uence methods are very- similar, their emphases differ markedly.
Table S:2 shows how the two agenC1es d1ffer in their use of thé
available influence methods: Three 1mportaht differences are .apparent.
Fifst, OSE uses a broaaér rangé of infiuence nechanisms éﬁéﬁ &cée OCR

.

involvement in mdﬂltorlng local activities and imposing costs ard

pénalties Third, in contrast; OSE's prlmary methods rely on the self-

professionals and parents’ of handlcapped children. These differences _

réflect the two organlzatlons distinct hlstorzes, phllosophles, and

’ ""\ ’ s

\‘1 ’ . . ’ ‘ ] . R - :
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Table S.1

INFLUENCE METHODS AVAILABLE TO OCR AND OSE
o N
Threat of corporate penalties: threatemed decreases in the local

agency's income through imposition of flnes or W1thholdrné\of future

grants. - . . -
[ 1

'Ind%vzdual sancttonS' Increases in personal stress or pofentlal damage

to the careers or incomes of local officials who must respond to federal

enforcement or local complalnts by beneficiaries. .

f -

"Process costs: imposition of 4emands for e ,endlture of time and money

to keep records make reports, cooperate with federal monitorlng, rebut
charges, appeal the imposition of penalties, or réspend to demands by
beneficiaries. . L

Corporate réwardéf increases in local agéncies' income through dis-
cretionary grants -or priies.a .

Individual rewards: increases in incowes, satisfaction, reputatlons

or career prospects of local officials who promote local compliance
with fedéral réQuirements..

Technzcal asszstance. help 1n 1mplement1ng pollcy changes required by

regulation by providing expert advice, staff training, seif-assessment

- — 13

manuals, -and models of compliant local programs.

Encouragzng beneficiary organzzatzons‘ helping beneficiary gronps to

organize at the national, state, and local levels by providing subsidies-

tc such groups or requirlng state and local governments to establish
them. : .

Creating leverage for beneficlartes and advocates: establishmént of

specific benef1c1ary rIghts to obtain information about, be consulted

about, approve, or contest local policy-decigions.

o

only by Congressional statutes and’ appropriations,_ and are therefore

not given at the discretion of federal agencies:

The typology excludes formula grants because}they can be created

& . x
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resulting broad strategies: the .first strattgy, reflectlng OCR s

domlnant mode of 1nf1uence, we call enfO{cement “ the second reflectlng
OSE's emphasis, we cail promotion. - -

]

L4

EFFECTS ON 'STATE AND LOCAL AGENCIES
T )
To assess the effecés of the strategies, we sought evidence about

.

whethen contacts with OSE or OCR had changed SChOOI*dlStIlCtS in e1ther
of two ways: ~first, by makipg their deC151onmak1hg procedures more open
and respon51ve to federal program goals; and Second by changIng theIr
policies and procedures on behalf of federal program ‘beneficiaries:

We found that both OER' s enforcement and OSE s promotlonal act1V1ty
strongly affected school districts' dec551onmak1ng processes _Districts

unlformiy found their first encounters with OCR 1nvest1gators very

1

stressful, but in subsequent encounters most had established clear 1}

. bureaucratic procedures for negotlatlng\w1th OCR and 1mp1ement1ng

2

. compllance dgreements

systems for the resolutlon of compiaInts 1n1t1ated by handlcapped
chlldren or their parents, The flrst complalnt handled through any

dxstrlct s system is usually treated as e crisis; after the flrst one or

’

Table S.2

COMPARISON OF OCR'S AND OSE'S USE OF INFLUENCE METHODS ,

Importance of Method

Method . -i" OCR osk
. 5 ‘Threat of corporate pehaities Secondary Slight
' Individual sanctions ) -Secondary Stight
PrQSEf?,FO’t?,,,; Primary Slighta
- Corporate rewards Siight”  ‘Secondary
Individual rewards - Slight - Primary
Technical assistande- - _Blight ° Primary ¢
Beneficiary organizations- Slight Primaiyf

Beneficiary leverage ‘ Slight Primary

W
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two cases are settled however comp1a1nt processxng becomes rout1n12ed
and district’ off1c1als learn how to resolve 1nd1v1dua1 cases w1thout ~
maklng major changes in dlstrlct policy. : : >

Our fIndlngs about the substantive results of dCR s enforcement

efforts can be summarlzed as follows:

t

o OCR investigations, negotiations; and sanctions definitely can
prodiice change at the local level.
o The changes produced are limited in scope. Enforcement can:

. (1) produce a specific adjustment in a service; (2) change the

- local agency s treatment of a partlcular 1nd1v1dua1 or a small{
easxly Identlflable group, or (3) produce a change in.
3 admfnlstratlve practices " But it seldom affects the overall
dlstrlbutlon of services within a district or the school
~ district"s general orientation to all members of a -
oot dIEadvantaged group. : ‘ ) : i
o Local educational agénciés apparently make the changes that
they- expressly and‘'unambiguously promise; but take advantage of -
any ambiguities in the?r agreement” with OCR. ) ~:
. A !

It is very difficult to compare the substantive resuits of
ehforCement with theroutcomes obtained through promotion because
promotiOn affects district policy.indirectiy. ‘Nonetheless, it is clear
that OSE's promotional activities have contributed‘to important changes

_in local policy, including: - : - ‘
o Increases in special education's share of the tota1 educatlon
- . bpdget. Local interest groups, encouraged by OSE and -
‘ buttressed b§ PE 94-142, haVe effeitively lobbiéd school boards
and state leglslatures for budget increases. ‘ -
. 7 © Qulck adoption of new ‘special education pract1ces. OSE's

techn1ca1 assjistance programs ensure that local staff and

¢ parents learn’ qulckly about new therapies and Instructlonal

i techniques:

~
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;
o  Implementation of new legal-doctrines. OSE disseminates the
~ results of lapndmark court cases that expand the range of

services to which handicapped children are entitled.

Cohbarihg-the results of OCR's an& OSE's efforts makes promotion N

'look like the more effectlve strategy There is, however, reason to
think that federal goals in spec1a1 education had far more iocal supporE. N
3
programs. Tq form a valid plcture of the compargtlge strengths and
: weaknesses qf enforcefment and promotiorn; we tried to identify rhe_
circumstances under ‘which each is likely to be most and least effective.
. | . ’

'CAPACITiES AND LIMITS OF FEDERAL IN?LUENCE STRATEGIés

' Lo
’

: 11m1tat10ns in deallng with state ana local governments. The section
establishes & general framework fcr'choosing federal influence
strategies :and anticipating their likely effects. The framework has
three eiements- the barriers that federal influénce efforts might need o
to overcome; the strategles by which the federal government can try to
overcome . the barrIers and the costs:that the use of partlcular

e .

strategles ‘imposes on the federal government _ -

-
[N

Barriers® ;

The essential common purpose of federal domestic programs is to
‘ help or induce str¥tes; localltles, and firms to do things that they
would not or could not do if left qn their own. Federal poiicies and
-programs are, therefore, meant £o overCome any barriers to the . 7
attainment of national goals. The pdss%Pie barriers fit into five
categories: (1) technical intractability--the absence of thé:materials,
machinery, or SR111§ requ1red to attain a goal; (2) lack of’supgort--’
,unwillingness on the part of state or local officeholders, service
prdVidérsL or CltlZenS to make the necessary changes; (3) opp051tlon—-
resistance to the necessary changes from state or local officeholders,.

seérvice ﬁroviders, or citizens; (4) lack of knowledge--local

-
Y

O - s Cr
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+
unfamlllarlty w1th proc eduresror mechanisms to implement the necessary
changes; aad (5) 1nsuff1c1ent resources--the abseénce of funds required

to. pay for the necessary changes.

s/

Strategies :

\\ The avallable strategles include the two most used by OCR and

- OSE4-enforcement and Rggmotion-—and one other, §E§sidy. Subsidy

- I . - S - - - P PR
involves paying state and local governments to change their policies:
The federal govermment provides funds co offset the cosis of desired

changes.

All of the influence Strategies in our framework impose costs on
~the federal gdvernment. '
) The costs of subsidy are financial. It involves direct transfirs
iof fadeéral funds to state or local governments to pay for desired

‘changes. In theory, subsidie e9able local governments to provide new

services thOught de51rab1e by c.n fedéral government at no cost to

themselves. 7

~ The costs of promotion are measured in federal 'funds for developing
professions dedlcated td program purposes, ﬁf&vxdlng technlcal
assistance to improve loral expertlse for service dellvery, and helping

local 'groups to.organize and to galn access to local dec151onmaklng

. pfocesses. These costs are generally far less than the costs of
> 3 .

) The costs ofgenforcement are polrt:cai Political costs arise

S » -,
whenever a government action hurts or offends a politically powerfutl
person or grouﬁ In general the polltlcal costs of a governmental
action are a function of the opposition-<that action stimulates.

When establishing a new program, the government can make some
ch01ces about the Ki nds cf costs it wants to pay. Other things Béing
equal { tHe federaL government‘pays smallar polltlcal costs for a program
that emphasiZes cash subsidies; conversely, the government can accept
political costs in lieu cf providing subsidies by strongly entorcing a
requirement. ' - »

[
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Implications R

resources; enforcement oveércomes local oppositibn by making
noncompliance more costly than compliance; promotion overcomes &1y
weakness in local support for federal program goals by str-ngthecizng the
hands of beneficiary groups and allied service providers.

In general, there are strict limits to the substitution of one
irifluence strategy for another. Use of the wrong influence method can
impose enormous costs to no effect. Enforcement; no mattéer how
aggressive and politically costly it is, cannot work if a goal is
technically intractable or if local officials lack the skills to make
necessary changes in services: Subsidy, no matter how great; cannot
ovarcomé lagk of knowledge. Likewise, promotion; no matter how
comprehensive and skillfully done; cannot oveércome total local
oppositibn or 1éék.bf funds . _

Many federal goals face muitipie barriers, and thus require hybrid
strategies that mix elements of subsidy; enforcement, and promotion. To
facilitate the construction cf hybrid strategies, we trace the logical
connections between ‘all possible combinations of barrisrs and the
mixtures of strategies necessary to overcome them.

Four geaeral propositions suggest how the federal government should
select influence strategies to achieve particuiar goaiSE

- — I - N R R . e el oo ,,,,,,,,,,,‘,,,

1. The effectiveriess of federal influence efforts depends on

establishing the correct match betweer federal program goals
and local conditioms:. For each federal program there is a
particular combination of local support, knowledge, and

available resources; é'étrétégy tailored tc match that set of
2. Conversely, the failure to establish the correct match between
foderal goals and local conditions creates ineffective and
needlessly costly programs. Poorly selected strategies can
create large financial and political costs and .destroy the

federal government's reputation for competence.
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Local circumstances also determine the kinds and amounts of #
costs that the federal government must pay to attain any goal.
The federal government must pay different kinds of costs to
overcome iéck of local support, knowiédgé, or fiscal resources.
The level of any one cost depends on the degree o which local
conditions must be changed. Though it is ppssibié‘to shift
some costs from one’ form to another; the least-cost strategy is
usually the one that most directly addresses the local
circumstances. \

No ome influemce strategy is always the best for 'all goals or
circumstances. The best Strategy to achieve a gcéi may differ
from time to time and from place to place, and many goals may
require complex hybrid strategies: The fact that a strategy
worked well for one goai or in one class of jurisdiction does

not mean that it will work well for others.

-

;
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' I. _INTRODUCTION - ' P

1

BAEKGROUND OF THE STUDY ' . : ~

[N : - 7
This is a study of the federal government s influence on local

school districts. Its immediate purpose 1s to 1dent1fy the strategies
A

that the u. S. Department of Education uses to change local school

p011c1es, and to examlne how those strategles work . But its u1t1mate
costs, and.benefits of federal efforts to ;nfiuence state and local
governments. N

Education is an approprlate rocus for such an 1nqu1ry Since 19650
when the first maJor federal aid to education program was enacted,[1] ..
concern wlth creating benefits for dlsadvantaged groups has dominated
federal education policy. 'The four largest federally funded elementary
and sécondary education programs have focused on (respectlvely} children
in low-income areas; handicapped children, children in districts
undergoing desegregation and language minority children. These four
programs have accoiinted for over 90 percent ot a11 federal aid to
elementary and secondary educatlon

Federal education programs typify modern Amerrcan 1ntergovernmenta1

relations. The federal government prOV1des grants earmarked for

Federal regulatlons establish criteria by which state and local
compliance with fiscal and seérvice delivéry requirements will be
evaluated. States and localities exercise considerable discretion in
the design and delivery of services.[2] Federai officials enforce -

[1] T1t1e I of the Elementary and Secondary Education Act of 1965,
PL 89- 10, 20 U.S.C. 24la et seq.

) [2} The 11terature on 1ntergovernmental relatrggsils vast: oo .
Analyses most relevant to this research include: James L. Sundquist and
David W. Davis, Maklng Federaiism Work; VThe Brookings Institution;
Washlngtbn D:.C. 1969' Michael D: Reagan, The New Federalism,; Oxford
University Press, 1972; and Daniel J. Elazar; American Federalism; 2d.

ed:’; Thomas Y. €Erowell Company,; New York; 1972. See al: ' % numerous
documents issued by the Advisory Commission on Intergox tal
Relations on the Intergovernmental Grant System: An Asse 2t and

Bzoposed Policies, Washington; D.C.

o .
]

-
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program 1equ1rements by mon1tor1ng a sample of the grantees and by

investigating. complalnts from 1ntended Henetlclarres

Federal grants are earmarked for specific purposes, but they create
opportunities for general influence on school district pollcy Congress
and federal regulators can attach broad new conditions to existing grant
programs. Most such conditions concern civil rights, such as
HOHdISCIlmln&tlon or ojeferentlal treatment for/some dlsadvantaged
group. School districts must either accept the conditions or do without
funding for'important‘CIésses of services. Congress tygically assigns
enforcement either €» the federal agencies that administer related grant
programs, or to sﬁéf?alized civil rights agencies. ~Tnose agencies are
held responsible to detect.violations, move granteés toward compliance,
and punish recalcitrant local agencies by withholding funds Such
actions areé 1neV1Lab1y controver51a1 . Enforcement off1c1als must walk a
fine line between local agencies’ compléints about federal interference
and .bereficiary groups' complaints éBoﬁt laxity or permissiveness. . To

oavold crlppllng polltlcal opposwtlon, federal enforcement agencies must
frnd ways to promote civil rights compllance without unoaly antagonlzlpg
local off1c1als or beneficiaries.

There is no def1n1t1ve gu1debook,about how federal agencies shou 1d-~
conduct themselves in trying to influence state and local units of
governmeat. Liws and regulations differ from program to program, and
w1th1n programs suspected instances; of noncompllance differ from one

case to the:next: ~ Federal agenc1es are constantly developlng their own
activities. Compounding these factorS, polltlcal crises force sudden
agency reorganlzatrons and reversals of policy. Every agency
réspbﬁgibié for federal programs or civil rights regulations has gone
through externally imposed changes in budgets, staff size, travel
resociirces; decentralization ‘to federal regional offices, or
recentralization .in Washington. Some, in addition, have had their

priorities and processing deadlines dictated by court order. Federal

. agenicy strategies are, consequently, cobbled Edgétﬁér on the run and

under pressure, they do not reflect a conscious a gg' des1gn or a

guiding theory. Current practice does, however, reflect a range of

2y
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approaches that vary greatly 1n terms of obtruslveness, effectiveness,

and su1tab111ty-for use. in spec1f1c c1rcumstances A careful analysls
\

pollcymakers understand what federal regulatlon can accompllsh in

education; and at what cost. '

Today's political climate underlines the importance of

'understanding effectivéness, costs, and benefits of federal influence

efforts: The Reagan Administration openly intends to reduce regulatlon
of ‘state and local governments. That effort' however, 'predates the

Presidént's electoral "mandate." Both the Carter Adm1n1stratlon and the

Democrat1c 96th Congress looked for ways to decrease the obtrus1veness

of federal regulatlon and enforcement. There is no clear mandate,

however, to abandon the goals that federal regulations. and enforcement
were intended to promote: Thus, the problem this study addresses is not
p&rtlsan or .transitory; everyone involved in federal regulatlon of
social welfare programs--federal elected officials and regulators; state
and local elected officials and administrators, and benef1c1ary group
members and reoresentatlves--needs to know what it can accomp11sh for
whom, and at what cost. :

To that end, we have studied the activities of two agencies in ‘the
U.S. Department of Educstion that have a great volimé of enforcement-

related contacts with school districts.[3] They are:

¢ The Office of Special Education tosrj, which manages the

Education for All Handicapped Chlldren program (PL 94-142) .
That program disburses $1 billion annually, pr1mar11y in’ .
formula grants to states as the federal 36Vernméﬁt‘s share in
the cost of prov1d1ng 1nd1v1dually tailored services to all

hardlcapped ch11dren

’

or the U.S. Department of Education, which managesfthe Elementary,and

"Secondary Education Act's Title I program. Title I is the largest

federal grant program in elementary and secondary educatlon It

income areas. Results of our study of ESEA Title I have been published

in Paul T. H111 Enforcement and Informal ‘Pressure in the Managemen of

Federal Categorlcal Programs in Education; The Rand Corporatlon,

N-1232-HEW, August 1979: This,report will focus on the Office of

'SpeC1&1 Education and the Office for Givil Rights, and will draw upon

the results of our earlier study of T1t1e I whenever appropriate.

o -



o The Office for Civil nghts (OCR), which enforces T1t1e VI of

. the C1V11 Rights Act of 1964, Sectioen 504 of the Rehab111tat10n
Act of 1973, and Title IX of the Education Amendments of
1972.[4] OCER administers no large grant programs; its mission
is to ensiire that local agemcies that receive grants from such
programs as Title I tcompéﬁsétory édication) and PL: 94-142 do.

not discriminate on the basis of Tace, national origin,

handicap, sex, or ake.

We selected the two agencies hecause they Eéﬁfésént a broad range
of m1551ons, histories,; funding sources, and approaches toward
1Qf1uenc1ng school districts. We observed their relatlonshlps with .

"school dlstrlcts‘iy ordér to answer the follow1ng questions:

- 1. How do the agencles organlze and manage their staffs to develop
objectives and pr10r1t1es, 1dent1fy 1nstances of noncompliance,
and maintain contacts with sschool district officials and
beneficiary groups7 T '

2. What tactxcs and incentives do the agencies use in trylng to
influence School dlstrzct p011c1es7

3. How do school dlstrlcts respond to federal agencies' attempts
to influence Fhem7 o -

4, What methods Qf influence are most and least effectlve, and
Tost and least offensive to local officials, in what
@frcumstances7_ . . ‘

METHODOLOGY

Our basic research plan was to conduct parallel case stud1es of OCR
and OSE. The case study design had to produce two very dlfferent kinds
of results. First, we heeded 4 clear pictire of the two organizations'
internal workings--their missions; resources, constraints, .
decisionmaking processes, and dominagt values AEﬁ assumptions. §econd,

. :

f{4] OCR also has enforcement authorlty under the Age Discrimination

Act of 1975. We d1d not 1nc1ude thlS in our research because final

A
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we needed '@ good understanding of the organizations' external
dctivities--their bureaucratlc and polltlcal relatlonsﬁips in Washington
and fheif interaétiéné'with the state and local agencies whose policies
they are supposed to influence. o - Y , '

Both requirements imposed important research design problems. To

create_ clear pIctu*es of the two agencles inner workings, we had to be

abfle to;resolve differences in emphases and perceptioﬁ$ from staff at
different levels of the organizational hierarchies; and to identify
iatent themes and strafegie§ thet our ;eepondents themseives might ﬁéE
Have con5c1ously stated. To underéténd OSE's and OCR'S rélétionships

dlfferences 1n perceptlon and to f11ter out self- serv1ng accounts of

confllcts between regulators and the regulated.

We tried to solve thesfjfroblems through a combination of very

thorough information gatherlng and iterative ana1y51s We gathered our

levels of the OCR and OSE hierarchies, and in selegted state and tocal

educational agencies that Lave had 51gn1f1cant and often recent,

‘contacts with the two federal agencies. We conducted our amalysis in

;ﬁtremehts thrbughout the data cciiection;proceSs. After cu}\first few
interviews in OSE and OCR, we identified apparent themes and
contradictions; we used later interviews to test and refine the themes
and to Séércﬁ for facts that would resolve the conflicts among our A
sources or explaln why dlfferent respondents gave contradlctory reports.

We began our study with one primary assumption: Federal officials
do not heaV11y rely o; the most formal or the most punitive sanctions
available for ensuring compllaﬁéé--lnstead they more often use informal
mechanisms to influence state and local agencies.[5] Our major research
téék was to identify, categorize, and assess these informal influence
strategies:

tSj This éééumptibh fOiiowé a growihg body of iiterature on federal
regﬁlatory efforts. See, for example, Eugene Bardach aud Robert ‘A.
Kagan, Going By the Book: The Problem of Regulatory Unreasonableness;

Temple University Press, Phlladelphla, 1982 (forthcoﬁing), Hill, op.

cit.; and Christopher D. Stone, Where the Law Ends, rper éﬁ@ Row, New
York, 19¢75.
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'1nten51ve studies of three of OCR's ten

Our information came primarily from face-to-face dnterviews

conducted between September 1980 sand October 1981. We met with .over 150

people including high-ranking current and former p011t1ca1 app01ntees
and pbllcymakers in the federal government, main-line "bureaucrats" in
Washington and regional offices, national and local interest groups,
state and local educational agency Bffiéiéis, attbrheys, and

complainants (see Table 1) We visited som

W1th administrators from four state educat onal agenc1es, and conducted
gional offices.[6] We also
made dozens ‘of teiephone calls and follow- up visits to verlfy, clarify,
or ask for further information:

Becaiise these were elite interviews[7] we chose to make them

unstructured, but we always had a list of questions to which we wefe

'seeking inswers. The interviews tended to be of two types: (1) We

asked the feSﬁondent‘to discuss his or her role in enforcing civil

r: .ghts policies to get basic.substantive and descriptive 1nformat10n,
and we were partlcularlv interested in learning about federal-state-
local interactions; and 2) we pbéited our hypothesis that the federal
government rarely undertakes formal enforcement proceedings; but gets
state’educational agencies (SEAs) and local educational agencies (LEAs)
into compliance by using informal mechanismé--and then asked the
respondents for opinions, specific instances, and ex;;}lences We
fréquéntiy found that the respondents accounts of specific instances
contained implicit influence methods that théy had not identified in

response to our direct questions. ‘We would then probe to see whether

[6] The school dlstrlcts, state educatlonal agencies; and reglonal

offices were not randomly selected, but were chosen specifically to

include regionadl, sthnic, financ1a177§gdi§;ze eoﬁ51derat1uns . Because
our data are not from randomly selected sites or respondents, we cannot
c1a1m the absolute generaiizabllxtv of our results, but the patterns

that emerged from cur data (see dnscu551on below) give us confldence in

their widespread applicability. .

[7] Lewis Anthony Duxter characterlzes an e11te 1nterV1ew ds one
where "the interviewee . . . is given special, nor-standardized’
treatment. . . . [T}he investigator is willing, and often eager to let

- the interviewee tedch him wh&at the problem the qnestlon the situat*on

is" (Elite and Spedzalxzed Interviewing, Northwestern University Fress,
Evanston; Illinois, 1970, p. 5). =

-5,
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) : Table 1

TYPES OF RESPONDENTS i

Federal Offieials (Washington)

Assistant secrefaries and deputy assistant secretaries, present
‘and former, of OCR and OSE

Bureau chiefs; present and former _

Staff attorneys and general counsel

Departmental Congressional liaison officer

Career civil servants

)

Federal Officials (Regional Offices)
Regional directors ’
Division heads

Attorneys

Investigators

Administrators

Interest Group Représentatives

Women's groups _ A
Racial/ethnic minority groups

Handlcapped groups .

Educatlon professionals; ‘general arpd Spec1alized

State Educational AgenCiés

Directors of special educatlon
MonItorIng staff

Federat iaison persommeil

Loeal Educational Agencies

Superintendents ard assistant superintendents

Céentral nffice administrators

Compliance specialists

Federal programs directors <

Principals . ) . «
Teachers d

)

Complainants, .Parents, and Beneficiary Group Representztives
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. P
_they were aware of using these methods and, aware or not; how
fréQuehtiy tﬁey were used. :

Interviews generally ran one hour in length (one lasted nearly six
hours). Interest group representatives and beneficiaries eagerly
responded to our requests for informationi. Access to officials in the
federzl and state governments'was not a problem, although it sometimes
took several telephone calls to establish contact:{8] Talking with
people in LEAs was a bit more troublesome. Most were extremely

~hospitable and candid, but a few refused to return telephone calls or
respond to iéttéré.téj Some of our best reSpbndeﬁt§ were peopie who. had
since left their roles in the administration of federal programs and
gone on to other veritures. We took notes during the interviews, which
were then transcribed or summarized in meémoranda. - (Becauseé our )
respondents were promised confidentiality, these doéﬁmeﬁts are not

. available. ) Taken together, these interviews =nabled us to reconstruct
histories of specific events (such as the 1nvest1gat10n of a complaint)
and to deVelop comprehensive knowledge of the two agencies' missions and

The kéy element in this type of research is the iaehtificétioh of
patterns and ipconsistencies; We used patterns and 1nc65§istenc1es in
our fe5§ohdenté; description of events both to: (1) establish factually
accurate accounts of particular federal contasts; and (2) draw
inferences from these pieces of factual evidence to identify and
categorize federal influence tactics and assess their effects on local
solicy:. After we conducted a handfui of interviews or visited one site,
we reViéwéd and diSCﬁSSed'GUr notes at length. We formulated
hypotheses--for example, small school districts capitulate fastér than
large ones--and would test these on our next set of respondents (this
péftitﬁiér ﬁypotﬁésis turned out to be unsubstantiatedi: Consistent

' patterns suggested a credible .finding. Inconsistencies directed us to

polltlcal app01ntee from the Reagan Admxnxstratlon also declined.

[9] We suspect thexr reluctance could come from several sources:

uncertalnty over the use that would be mhde of the 1nformat10n they were

interest in having "outsiders" come in to do research

ERIC
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gather further information either to eliminate Uncertainty or to reveal
the reasons behind respondents' selected perceptions. Thus, we were
constantly refining and testing our concepts and findings ci each other
and our respondents. There were, in the end, very few incidents for
which facts and patterns of cause and effect did not emerge with
ciarity:

The following sections report on those clear patterns: Section II
discusses the agencies' basic operating étyiéé in terms of attitudes

toward their clientele and/”a review of their internal processes.

Section III presents a méjor prodict of this resea;ch--é typology o
-influence methods--and assesses the ways various Strétégiééihavé been
used. Section IV analyzes the local responses.to federal influence
efforts,; and dféws'inferéntes for the broader concern of
intergovernmerital relations. In sum, we identified several influence
methods that factor into two models of influence. We have labelled one
of these “éﬁféfééﬁéﬁt," which is the levying of sarnctions; the other we
have called "promotion," which involves strategic encouragement.
Section V explores the effectiveness, costs, and benefits of federal
efforts to influence state and local governments. It also contains a
framéework for choosing federal influence efforts. Despite the
complaxity of the research problem and the "artful" nature of the
analysis, we are confident that the results are consistent and could be
replicated by others. ~We have confidence in the "truths" produced by
our research, partly because the collaborative nature of the study

forcéd us to prove our contentions and findings to each other.

Q | - | ~ ;?7'
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II. OPERATING STYLES AND ASSUMPTIONS

OCR and OSE are both similar and different. They are alike in

their frndamental m1y51on--attempt1ng to change state and local policy

. on behalf of dlsadvantaged groups--and in the set of state and local

officials they deal with. Many of their differences are rooted in the
statutes that establish their goals and set limits on their powers and

resources. Differences established by the two agencies' founding

“statutes havée become accentuated over time through historical accidents

and conscious choices made by agency leadeérship. This seéction reviews
the 51m11ar1t1es and differences irn the two agencTes operating styles
under three broad headlngs first, their political environments

second, the assumptions and values that agency staff members typlcéiiy
bring to their jobs; and third, internal organization and administrative

procedures.

POLITICAL ENVIRONMENT ‘
Obviously; QCR and OSE do not operate in & political vacuim. Both

are embedded within the U:S: Department of Education, with whose goals
and purposes their own Specific goais and purposes may at times '
conflict. The Department of Education itself is a specialized agency
supervised by institutions with much broader political interests, i.e.,
the White ﬁohéé arid Congréss.fij Finaiiy, there are orgahized interest
groups that constantly watch, cajole, and criticize the agencies as they
pursue their missions: .

On ﬁhé Whoie; OSE's pOiiticai environment is Simpiér and less
politically charged than OCR's. Support for education of the

handicapped cuts dcross all economic, ethnic,; and ideclogical groupings:

Many members of Congress have become advocates and spokesmen for Spéciai~

education; attention to the mentally and physically handicapped has,.been

a stated priority of several First Ladies. OSE has been able to av01d

[1] Classic examples of department-White House conflicts are found
in Graham Allison, Essence of Decision; Little; Brown; and Co., Boston,
1971.

0o
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unpopular decisions because Congress enacted, in PL 94-142, a fairly
detailed éet of requirements for education of the handlcapped The
law's due process pronSlbné also allow OSE to deflect criticism for
controversial decisions away from itself and toward the courts.

) OSE's relatlonshlps with interest groups are; for tha most part; -
mutually supportlve It has placed itself in the center of prOV1der

' extensive contacts w1th dlsablllty 1nterest groups such as the
Association for Retarded €itizens, the American Foundation for the
Elind; the Association for Children with Learn1ng Dlsabllities, and so
forth. It is also linked to the practitioner network of special
educators by grant mechanisms (see discussion below) and through
professional association$, such as the Council for Exceptional Children,
which has some 60,000 duesiﬁayihé members. The National Association of
State Directors of Special Education (NASDSE) acts as a broker for OSE
and the states by dlssemlnatlng information; sponsoring wcrkshops, and
issuing policy guidance--frequently with OSE'é'ﬁﬁépéken; but financially
backed, approval. NAébsﬁ, in turn, represents the statés' interests and
preferenéeé to the agency. ' -

We found only two interest groups that have had adversarial
dealings with OSE. The Education Advocates Coalition, led by the
Children's Defense Fund, was formed to criticize OSE's implementation of
PL 94-142, especially its compiiance activities. One of the prime
movers of the EAC stated: 'We had to act as OSE S conscience, and we
had to show them how to enforce the law:" Over the years OSE has also
had some antagonlstlc transactions W1th the Counc1f'of Chief State
federal prescriptions for state special education programs:

With these few exceptions, OSE has siucceeded in focuéiﬁg its
interactions with interest groups; Congress, and the White House on the
5E£éfiééi problem of improving education for the handicapped. There is
hardly any dlspute over the gOals of PL éa-iaé; ratﬁer, the occasional
disagreement that is raised is over the specific means chosen. OSE has
pursued a co- optatlon strategy, but its success has been founded on a

genuine aff1n1ty of interest between itself and its pctential cr1t1cs

o

[40]
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OCR has a different hlstory of relatlonshlps with other political
actors. Its foundation is the vaguely worded language of the 1964 Civil
Rights Act prohibiting discrimination on the basis of race or national
or1g1n. From its 1nceptron, OCR has had to make ch01ces &nd dec151ons
officials to dIctate, and has operated ifi a substantive area often rife
with controversy and emotion Even if the Congres other" Executlve

OCR's mission, the means teo achieve these goals could impose enormous
politicél costs. By virtue of its c1v11.r1ghts mandate; OCR is °
inherently more controversial than OSE. OCR)s strongest allies in the
Conigréss have traditionally been members of the Black Caucus, but it has
frequently been taken to task by individual members of Congress
protecting their constituencies. Other éxecutive agencies, including
the U.S. Department of Justice and several Presidents, have criticized
OER tor pursuing its enforcement mission too vigorously and forgetting
certain debts incurred or promises made by the administration: 7

OCR's relatlonshlps with 1nterest groups representlng its
benef1c1ar1es have a definite love-hate chidracter. In addition to some
of the same handicapped groups listed above, OCR has had dealings with

such diverse groups as the Natiqnai Organization for Women's Projéct on

;Equal Educational Rights,; the Lawyers Committee for Civil Rights Urader

Law; the National Association for the Advancement of Colored People, and

the Mexican- Amerlcan Legal Defenise¢ and Education Fund. These groups

liave needs and grievances that go far beyond OCR's institutional powers
and staff cépébillty. Individual OER staff arid OCR's cofistituency
groups are inevitably diséppoiﬁted with the reswlts of most of the
agency's efforts. (In fact, the NAACP Legal Defense Fund filed suit
against OCR charglng 1t Wlth failing to implement Title Vi. This suit
resulted in the Adams decrees discussed below.) .
Several Speculatlons can be offered to accotrt for these
differences between OCR and OSE and other political actors. FirSt OSE
enjoys a mission that is likely to meet Very little public resistance.
Because few people are so bold as to oppose the rlghts of handicapped
children to receive public education, organizations for the handicapped

«
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start from a stronger base of support than do many of the groups

atte&ﬁfiﬁé to iﬁflﬁehée OCR' ‘éeCond' as a programmatlc agericy OSE has

have an incentive for cordial and close 1nteract10ns with the agency.
Third, OCR may suffer by cont1nu1nv to follow practices initially
developed for e11m1nat1ng 'separate but equai schools, although the

problems of discrimination in the United States have changed over time.

STAFF ASSUMPTIONS ABOUT THEIR JOBS

Staffs of the two agencies have very different beliéfs about the

basic services that they are tc perform. OCR sees itself as a
prosecutor: Its goal is to identify violations of the law and promoté
jUStice by penalizing vioiatoré. ln tonrraét' OSE sees itself as a
facilitator of local effefts on behalf of the handicapped: Its goal is
to put resources in the hands of local profe551onals who are trylng to
1mprove services for the handicapped. OCR-is a product o6f the federal
government's enforcement of early court- ordered desegregatlon that

followed the Brown v. Board of Educatlon dec151on in l954 The

eriforcement mentality created by that experience endures, and is applied
to situations that may bear little resemblance to school desegrégatiofi.
The two brganizatibné' étaffing patterns reflect their'differences.
OSE is staffed primarily by special education eiﬁerfé--persons whose
original training and early Job exper1ence was in the admir.istration and'

dellvery of spec;al education services. Before the enactment of PE

94-142, the special education staff In the U.S. Office of Education[2]
consisted almost entirely of un1versrf§-tra1ned spec1al educatlon
résearchers. When OSE staff grew in numbers after the enactment of PL
94-142, most of the additioms wére drawn from the special educatlon
units of state and local governments. ,Even those OSE units that are
dedicated to monitoring and enforcement of PL 94-142 are staffed
primarily by scholars and former state special education administrators.
Our interviews revealed that most OSE staff members continue to see

themselves as special educators who are now practicing their profession

at the federal level, rather than at the state or lpcal levels.

] [2] The U S Offlce of Educatlon was in the Department of Health
Educatlon, and Welfare.

-
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In contrast, few OCR employees are former educators or educational
admlnlstrators Most see themselves as civil rights profe551onals w1th
career 11nes and goals that differ dramatically from those of state and
local edueators Many OCR employees are members of "affected groups''--
blacks, Hispanics, women, and ‘handicapped persons who are attracted to

OCR" by the opportunity to work on behalf of the dlsadvantaged Another .

1mportant group of OCR employees are attorneys; many of whom were hired
from other federal investigative agenc1es or d1rect1y from law schools:
after a federal court ardered a major increase in OCR's staff. These
individuals also seéé themselves as investigative and enforcement
specialists, not as educational administrators. ¢
These different orientations are evident in the two agencies' views

of their role in writing regulations to define the obligations of SEas
and LEAs.- OSE's basic approach to regulation writing is expressed in

' the preamble to the first proposed regulagions for PL 94-142, published

\ _ in the Federal Register, December 30, 1976:

Because the statute is very comprehensive and spec¢ific on many’
y P ¢ ~Spec - y
points; the Department has elected (1) to incorporate the

basic wording or substance of the statute directly .into the

regulations, and (2) to eypand on the statutory provisions

only where additional interpretation seems to be necessary.

; .
From this statement, one can conclude that OSE is averse to the
"regulatory" model of influerice, preferring to reguiate only where it
must, and then only as littlé &s possible:[3] '

OCR takes a far more aggressive approach to the drafting of
regulations. It erteS regulatlons that are con51derably more prec1se

and detailed than the authorlzlng statutes. uses feg?latlon to make

pdlicy in coritroversial areas, and uses patterns of complaints to reveal

»

- ambiguities and loopholes in regulatory language:

[3] We shbuld niote that the Bureau for the_ rducatlon of the

Handlcapped (OSE s predecessor) e<isted before PL 94-142 was enacted in

1975. Staff frq@ithat bureau helped to write the law, and were able to

include provisions in the statute that otherwise might have been
promulgated by regulations.

- .
&
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. friendly to the interests of disadvantaged groups, and that local

T

OCR's reliance on regilation is forced by the brevity and
abstractness of the statvtes it administers. The substantive guarantees
7

in Titles VI, IX, and Section 504 are each one sentence long. Title VI

"is typical: .'No person in the United States shall, on the grounc. of

race, color, or national origin, be excluded from participation in; be
denied the benefit of; or be siibject to discrimination ’under any program
or activity receiving Feleral financial assistance." Congress clearly
meant to leave the substantive definition of these guarantees {o others.
As things have evolved, the responsibility has been delegated to OCR.

Both OCR and OSE expect that their regulations will be used
primarily as guidé§ to volufitary local compliance actions, but mneither
expects that mere exhortation will be erioiigh to guarantee the services
promiséd to their beneficiary groups: Both expect that the regulations
board membetrs, community leaders, administrators, or teachers.

Where the two éééncies differ is in their expectations about who is
to use the regulations for what purpose. OSE clearly expects the
regulations to be used by local handicapped persons and their advocates.
The regulations create some channels for enforcement actions in which
federal officials take no part. Théy establish a framework of rights

and procedures to be used at the local.level by local people's

initiative. ‘

In contrast, OER expects the reglilations to be used by federal
employees--0CR complaint investigators, Washington office staff; and
administrative law jﬁdgé§4\to determine whether particular local actions

enforcement process as sources of complaints that stimulate OCR
investigations, but the ultimate cdannel of enforcement is through OCR.
The regulations establish a framework of rights and criteria that can be

used by OCR officials either to vindicate individual rights or to send

signais about federal intent.

The two agencies make very different assumptions about local

In general, OCR works under the assumption that local officials are not
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their interests. OSE assumes that at least some local officials (e. g.
the people who administer and delivar special education services) are
strongly disposed in favor of the handicapped; and that local
beneficiary interest groiips, especially parents of handicapped chlldren
can promote their interests effectively:. The following paragraphs
explore those differences in detail.

OCR staff generally assume that local decisionmaking processes are

biased against disadvantaged groups and in favor of middle-class
children and their parents. These assumptlons are not as unflatterlng
as they may sound at first? OCR merely surmises that local officials
are most responsive to those groups that are most numerous and pay the
most taxes, and are loath to invite controversy by redirecting resources
to other groups. Contrary to our expectations, OCR staff do not Iump
school officials tOgether as confirmed bigotS' that label is reserved
for officials in the few places that have steadfastly refused to change
in response to new civil rights law: OSE staff; in contrast,; assume
that state and locsl special ediication units aré important advocates for
services to handicapped children. They realize that some local
officials, especially school board members, may be lukewarm about
edication for the handlcapped becaise of their broader constituencies
aﬁh their concern about the costs of some special education placements,
but they know that most regular school employees (1nc1ud1ng pr1nc1pals
and teachers who are glad to have spec1a1 education services for
handicapped children they might otherwise have to handle by themselves)
are in faVOr of the services reQUired By PL 94-1&2
OCR staff assume that noncompllance with civil rlghts laws is
\ nearl; universal: Schoot distrlcts differ only in their degree of
noncompiiance. OSE staff assume that compllance with PL 94-142 is
cormon for the most part: In all but a few school districts, the
processes for proper treatment of the handlcapped are 1n place and
worklng [4] Thls difference in perceptlon is rooted in the two

organizations very different definitions of compliance: OCR bases its

[4] However, almost every state is requ1red to change some

practIFes after a monitoring visit from OSE. These are largely

) procedural aﬁd marglnal changes.
: 3.
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determination of compliance on beéhavior, while OSE focuses on processes
and plans.
OCR considérs an LEA to be in compliance only if there are no

1nc1dences of illegal discrimination. The statutes that OCR enforces
flatly prolibit discrimination in the operation of LEAs; they d6 not
distinguish between official local policy and particular practices that
may arise without top- off1c1als knowledge. LEAs are féQuiréd not to

discriminate; and the existerice of an official policy of

nondiscrimination is not enough. 'Local officiald must aléo'rbot out
discrimination in the activities of ié&éiliévéi district empioyeeé. An
LEA is not considered to be in compliarice. unless every employee fully
respects the rights of women, blacks; and others. .

In contrast, OSE's founding 'tatute defines éé&blianéé.és a
process. A district must have a procéss for identifying handicapped
childrern, evaluating their needs and abilities, prescrlblng remedial
services; and déi;véring those services. There must also be processes
to inform parents, solicit their opinions about the child's needs, and
prOV1de impartial review of parents' complaints.” Districts are in
compliance as long as that proceéss is present and working. Individual
children may not be getting the services they need, but the process (it
is assumed) assires that they eventually will: Districts are in
ﬁéﬁéEﬁﬁliahce only if that process is absert.

OCR's is a mucH more rigorous standard of noncompllance It
deflnltely contributes to the strength of OCR staffs' contention that
noncompllance is widespread. It also makes sense of something we heard
in - several 1nterv1ews with m1d level OCR staff and interest group
representatlves,_to wit: It i§ safe to assume that every LEA is out of
compliance with every civil rights law. If a pértitular complalnt about
an LEA tu'ns out to be unfounded, a pattern of noncompliance is still

tikely to prevail somewhere. [5] v
2

[S] How 1ong these differences between tbe two agenC1es

definitions of compliance can continue to exist 'is an open questlon

SInce 1979, OSE has been under increased pressure from several clientele
groups to look benheath processes for-evidenck of. LEAs' actuatl

performance in identifying, evaluating, and serving handicapped

children. That pressure has come from many sources, Includlng lausuits

whose discovery processes revealed massive failures to serve handicapped
children in big-city school districts. See the dtscu531on of court

: ' : f

. 35 .
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OCR assumes that benef1c1ary 1ntergst groups have little leverage
at the local level, ‘and that decisions in their favor must therefore be
induced by external pressure. In contrast, OSE assumes that its
beneficiary interest groups have significant leverage at the local
tevel, and that with slight improvements in organization, financing, and
reguiatory entitiements, those'groups tan obtain what they need at the
local level. '

Again, it is likely that both organizations are essentially right:
OCR ‘interest’ group contacts are ma1n1y at the natlonal level and

usuaiiy between the most senior staff of the agency and the association.

" Among OCR's client groups, only the blacks are relatlvely well organized

(through the NAACP and community action agencies) for political action
at the state and local levels: Héﬁé&ér, the opp051tIon to desegregatlon
and other race-oriented issues is typlcally so intense that blacks are
still unable to control theygdecisions that most directly affect them.
Other groups (e.g., language minorities and women) are organized only in
a few places. Language groups (other than Hispanics) and women have.
ecmphasized ﬁéiiéﬁéi rather than local; advocacy. Most such groups also
emphasze adult 1ssues, espec1a11y employment OVer'eiementary and
secondary educatlon. OCR has never had the funds or organlzatlopal
resourées necessary to heip its beneficiaries organize for local
poiiticai dction. OCR headquarters staff therefore assume that change
on behalf of its client groups must be initiated and sustained by
federal pressure. OCR's assessment of beneficiaries' leverage is so low
that many officials fear that individuals who complain to OCR will
suffer retaliation by Yocal officials after federal investigators leave
the scene. An impdrtant rationale for keeping open the federal
complaint process is the need to protect peopié who have appeaied to OCR
in the past.

OSE, on the other hand, knows that handicapped parent groups age
well orgéﬁiaed in most metropolitan areas; that statewide orgﬁﬁizations
monitor the implementation of PL 94-142; and that some were effective-

cases 1n Phlladelphla, Washlngton, and New York C1ty if Michael A.
Rebell "Implementation of Court Mandates Concern;ng Handlcapped
Children. The Problems and the Potential," Journal of Law and
Education; Vol. 10, No. 3, July 1981.

36
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.enough to generate passage of strong state special education laws before

PL 94-142 was enacted. Every state has at iéaSt one i'prot:éct:ion and
advocacy group;" funded under the federal Developmental Disabilities Act
since 1973. These groups provide expert advice for local organizaﬁioné,
fund iitigétion and iobbying; and provide legal counsel for parents who
wish to use PL 94-142's fair hearing procedures. Moreover, as we detail
later in this section, OSE itself has done a great deal to strengthen
local édvoCacy groups. OSE can assume that its clients are well enough
organized to fend for themselves, as long as the basic PL 94-142
procedures are in,piace. In dééiihg with LEAs, therefore, OSE
concentrates ' n mg?htéinihg the Individualized Education Programs and
fair hearing processes, rather than on intervention in behalf of
particuiar individuais.
INTERNAL ORGANIZATION AADfEROﬁEDURES -
The Office for Civil R{ghts

The U:S:. 6ffice for Civil nghts (OCR) was created ds 4 result of

the Civil nghts Act of 1964. [6] It is prlmarlly an enforcemenu agency

with jurisdiction over, some 21,000 educational institutions including
."

tocal school systems, state educational agencies, and colleges; to fall
within OCR'S scope of authority, it is only necessary that an
educational agency (referred to as a ''recipient") receive federzl funds.
OCR has the authority tc ensure that no recipient discriminates on thé
basis of race, national origin; sex; handicap,; or age.[7] The language
of its authorizing legisiation is almost identical for all of these
substantive dreas, is quite abstract, and is modeled afﬁér Titié Vi of
-

the Civil Rights Act of 1964.

[6] An excellent hlstory of the early days of OCR is prov1ded in
Beryl Radin, Implemeritation, Change, and the Fedexal Bureaucracy,
Teachers College Press, New York, 1977 </

[7] The authérltles are: (1) Race and nat onal or1g1n Tltle VI
of the Civil Rights Act of 1964, 42 U.S.C. 2000+4d et seq. 34 CFR Part

100, 101. (2) Sex: Title IX of the Education Amendments of 1972, 20

U.S.C. 1681, 34 CFR Part 106. (3) Handicap: Section 504 of the o
Rehabilitation.Act of 1973, 29 U.S.C. 794, 34 CFR Pa;t 104:. (4) Age:
Age Discrimination Act of 1975, 42 U.S5.C. 6101 et seq.

¥
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OCR wds created as a mechanism for federal Executive Branch
intervention to desegregate public school systems, especially in the
South. Its*founding statute and subsequent régilations gave it the

authority to withhold all federal funds.from a recipient that is shown

.td discriminate OCR's- legacy--an agency born in the heyday of civil

rights actiVism to eliminate ''separate but edual" practices—-persists
today in/ /its mission and operating style across all of GCR's enforcement
authorit} 1

UCR's FY 1981 budget was nearly $47 miltion. There are two major
levels of OCR activities One is the administrative headquarters in
Washington, D. C current1y employing some 250 staff. The central
office is responSible for policy formulation; writing regulations, high-
level dispute resolution,; and overall management of'the agency. The
other level of OCR comprises the ten federal regional officés that are
the primary operating arms of the agency.[8] About 750 staff are
emoloyed in OCR's regional/offices to carry out the bulk of OCR's
enforcement mandate in the form of complaint investigation and

compliance féViéw These two a”tIVItleS are discussed below, after

complaints a year:.[9] Any person or gvoup alleging discrimination can

L, - , 7
‘submit a complaint to OCR: A1l complaints are handled initially by the

regional offices; if a complaifit is sent to "the government in
Washington,' it is forwarded to the appropriate regional office. Only
two criteria must be met before OCR investigatory procedures start: (1)

The basis of the complaint must be one of OCR's authorities, i.e.;

discrimination on_ the basis of race; national origin sex, handicap, or
age; and (2) OCR must have 3u1isdiction over the institution alleged to

be discriminatory (i.e.; the institution must be the recipient of

federal education dollars) [10] There is also a stipulation that ‘the

(8] Organization charts and descriptions of OCR's divisions are
provided in the Appendix. - L S
91 . Federal Register, Vol: 45; No. 158, August 13 1980, p. 53858.

[10] These criteria exclude, for example, OCR investigation of a

complaint that a private school discriminates against the handicapped

because there is no wheeichair ramp to its front door, when that school

33 s
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alleged violation must have occurred W1th1n the past 180 days, but a

waiver of this requirement is allowed at the discretion of the reglonal

office. g

Some examples from our field research illustrate the scope of OCR's
jurisdiction: -

o A group of parents in a middle-sized Midwestern city compiainea
that thelr handlcapped children were being dlscrlmlnated
aoalnst because they were belng sent to a Separate school
designed for handicapped students instead of nelghborhood
sehools. '

o Two Female home economics teachers in a small Southern town

“ ¥  alleged they were discriminated against because they were paid
less than male shop teachers. :

o A parent of two teenaged black youthrs alleged his sons were not
allowed to étténd‘a-particuiar high schoo! and play on that
school's football team for racial reasons.

o A complaint was submitted by a local interest group in a
relatively wealthy Southern community claiming sex
discrimination in athletic programs since there were more
opportunltles for boys to participate in sports than for girls.

o A "class action" complaint was submitted by a grandparent
against one of the largest school systems in the United States
for failing to provide education for handicapped students.

I ‘

There is a very routinized system for processing complaints. The
intake unit in thé regional offices is the Program Review and Méﬁégéﬁéﬁt
Support Division which logs in complaints; checks for OCR authority and
jurisdiction, and does a cursory review for ééﬁﬁleteness. I1f both
criteria (stated above) are not met or if OCR determines that the

complaint is "patently frivolous,' [11] the case file is decla:ed

[11] An example of a patently frzvolous complaxnt from the OCR

Investlgatlve Procedures Manual is ''where the complainant c%glms
dlSCleln&tlon on the b351s of sex alleglng that he was denQed

while a woman who was better quallfled but had less motlvatlon, was
admitted,"
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administratively closed, and the pr..ess stops. Approximately 40

percent of the complalnts submltted to OCR are admlnlstratlvely closed.:

(None of the complaints listed above were closed in thls‘fashlon.)

:, OCK is allowed little discretion in accepting or reJeqtlng

complaints; it 1s_under court order to 1nvestigate all complarnts that
it cannot close administratively.[12] OCR-investigative activity is
further constraified by specific.deadlines stated in the court order
common®y known as the Adams time lines.([13]

Assuming that OCR has authority and jﬁfié&iéEiéa and that the
complaint is not pééentiy friVOioué, the case file is transmitted to
either the Elementary aad Secondary Education Division or the
Post-Secondary Education Division of the regional office. The Division
Ghief asSigns the complaint to an ﬁQuai Opportunify Spéciaiist (E0S),

T [12] Adams v. Califano, Civ. No. 3095- 70; Consent Crder, D.D.C.

December 29, 1977. The case was orlglnally f11ed by the NAACP in 1970
as Adams' v: Mathews, citing OER as failing to implement Title VI. The
NAACP was joined by the Women's Equity Action League and the Natlonalw
Federation for the Blind in 1981 in filing a request for a contempt of
court motion against OCR for vlolat1n° the time linés. (The' contempt
motion was dlso filed against the U.S. Labor Departmernt’s 0ff1ce of
Federal Contract Compliance Programs, which dlso "is subJect to the time
lines.) Judge John H. Pratt of the U.S. District Court for the District

of Columbla found that his, orders from rne 1977 dec151on "had been

"violated in many 1mportanL respects and gave OCR until August~19&2 to
develop a new agreement (Cheryl M: Fields, Court Refuses to Hold U.€

in Contempt But Sets New Anti-Bias Deadlines," The Chronicle of Higher

Education, March 24, 1982, pp. 9-10). ' '
{13] The time 11nec are:

1. OCR must acknowledge the veceipt of complaints within 15 days;
2. OCR must complete the investigation and issue findings within

i the next 90 days; B - S

3. OCR mist conduct negotiations, if necesse;;ji%ithin the follow-

) ing 90 days; and D ot

4. OCR must initiate enforcement actions, if necessary, :n the
next 30 days. ) ) ,

The! court order from Adams took the form of a consent decree between the
péf}ntlffs and OCR. Although the agency is significantly affected by
thé consent decree, it also benefited by an increase in staff and
budget. Furthermore, it is likely that the agency is somewhat sheltered
from Presidential or Congressional attempts to limit its adctivities
because of the court order. Still, OCR frequently does not meet these
deadlines.

P
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who will then have prlmary responsibility for the investigation and

aent negotlatlons (if any). Some regional offices have their

Aon staff divided along state linés; so a cdmplaint from a
particular state would automatically go to one of a designated group of
people; othérvregionai offices do not have this struCtﬁre, and

ééﬁ@iéiﬁts aie ushaliy assigned to those whose work schedule ﬁérmits.

7 Aanctrn +ha ~Aamnlacrnt e ~rharlfiod FfAavy S

jurisdiction; this time by the EOS. If the complalnt is not compiéte,
the EOS contacts the complainant, usually by letter, and requests
necessary information. For example, the black father who Ccmpiained
that his sons were nreVented from transferring to a different school and

thus barred- from playlng football on a particular team was asked if any
wh1te students in the dlstrlct attenaed schools other than the ones they
were aSSIgned to in ordeg to play on certaln football teams. >

Once these matters are in brder, the EOS writes a ie@tef (signed Bj
tl:a regional office director) to the school supérinténdént, notifying
the school district that a complaint has been filed and that an
inVEStigation has been initiated. [iﬁj The EOS then draws up an
investigative plar:. The plan details the data and information that will
be riquested from the recipient, and the ways that the data will be used
tn determins thé vaiidity of the compiaint. Approvai of the pian must
be obtained from the chief civil rigits attorney[15] and the regiomal

director, after which the 1n1t1a1 da-a Lequests are made:. Some schootl
districts that have nad unpleasant preV1ous experlences with OCR use
this vrquest to engage in game-playing. We visited one such district
that had a Section 504 employment violation lodged against it. The EOS
requested information on all appiicaﬁts for téaching johs over the
preceding three years. In the interests of protecting the privacy of
éppiitants, the district staff cut out all personal references from the

application f11es that could have identified these people OCR received
~

bexes of forms riddied with hotles:

[1&] ThlS letter drew much Ctithlsm from many of our respondents

in iocal school districts: Its tome is legalistic, citing OCR's

authorxty, and spec1f1cs of the aiieged violation are never stated. As

a result, some investigatioms are antagonistic before they ever begin.:

77777[15] This person heads the attorneys units found in every OCR
regional office. See Appendix for details.
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Once OCR has received the data, the EOS makes a preliminary

complaints are resolved during this time, while the EOS is becoming
familiar with the case; because either (1) the district has decided to
avoid further hegotiations By taking corrective action; or (2) the EOS
is convinced that an on-site investigation would not révééi,péttérns of

If the complaint is not resolved, thé EOS usually attempts to
conduct: an on-site review. Sometimes regional directors will discourage
their staff from going to the site, preferring that the matter be

settled by telephone or mail. This occurs when regional directors are

benefiting from the travel experience. If ‘travel is approved, the
typicéi site visit réQUiréé a bné-day stay. 5uring the visit more daté
éréQESIiéEEéd amgh people are interviewed,; usually including the
complainant, the superintendent (most often this is a brief introductory
meeting); teachers or students in situations similar to thosé of the
complainant, principals, and administrative supervisors. Sometimes
ifiterest or advocacy groip members are interviewed, f equently as the
result of a suggestion by the complainant.

régiOnéi office to anéiyze the information that was collected. The EOS
makes a preliminary determination of whether a violation exists and
drafts a letter of findings (LOF) for review by the regional attorneys
and régibnéi director. The letter of findings goes tHrough the

hierarchy for approval, often with several rewritings; and is sent ont

attorney) over the regionéi director's Sigﬁatﬁre. (Sometimes entire
case files are reviewed in depth before approval is granted.) Three

types of LOFs can result from a complaint investigation:
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o No cduse--there wds 1o vioiation;
VOluntarily eliminated; and
o Violation--the district is in Vioiation, has not taken

or face pena]ties.'
R o ) o s o ) —_—
Some of the most important negotiations between OCR and the school

district take place while the LOF is being drafted and reviewed by the
OCR regional office: The EOS can make informal contact With local
officials to discuss the charges and outline OCR's possible courses of

action. Docal officials who wish to avoid being found in violation of

_the law can offer concessions--''voluntary" changes in their practices

that can justify OCR's issuing a Violation -corrected" letter: If these
negotiations are successful, OCR's "violation- -corrected" letter will

outline remedial steps that the district has agreed to take.

A brief summary of each LOF is submitted to OCR headquarters on -an
"early warning report." These reports are reviewed weekly in Washington
by répréséntatiVés of CCR's central offices of Litigation, Enforcement,
and Policy; Special Concerns; and Planning and Compliarce Operations
(see appendix). LOFs that determine that Violations have occurred
cannot be sent out until this group and the Secretary of Education have
given approval.[16]

[16] Only a handrul of violation LOFs have been issued under the
Reagan Administration (We were unable to get an exact number bgcause

OCR is now combining violation and violation-corrected letters of

findings for counting purposes.) The investigators we interViewed

thought this was consistent with the; Administration s stated policy of

minimum federal intervention in local affairs, and, as a result,
inves“igators felt both personally and profeSSionally pressured to
achieve resolution so that a Violation corrected LOF could be issued

{which does not need headquarters approval) Some investigators voiced

the concern that fewer violatiomns would be detected since the

investigative staff are held accountable for closing a specified number

of cases. A recent statement by €larence Thomas, the Assistant

Secretary appoxnted by President Reagan to head OCR; summarized the new
emphasis on resolution by stating: "We can negotiate just as well
without the negative letter of findings' (Education Dafly, Vol. 14, No.
212; November 4, 1981, p. 3). In short, OCR is currently folloWing a
policy that emphasizes resolution before LOFs are issued.

b

C
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If informal negotiations have failed and the OCR regional affice
has issued a "violation" letter, the school district has an opportunity.
to rebut the findings. Few districts oppose OCR at this point; instead,
most bégih négotiétihg with OCR tpjréach agreement on remedial actions.

In the vast majority of cases,; OCR and the LEA agree on remedial
action, either before or shortly after an LOF has been issued.[17] If
the LEA will not agrec to remedial actions, however; the case is sént to
OCR's Washington Office Qf‘LitigéEion, Enforcement, and Policy for
further ECtioh.iléj The outcomés of the inveSDigations for the
complaints listed earlier in this section are worth noting:

o In the Midwestern case concerning placement of handicépped
students in neighborhood schools, a violation-corrected LOF was
issued after the state (not OCR) investigated the charge[19]
and the district developed a plan to move these s..dents into
neighborhood schools.

o The LEA that was accused of Title IX athletics discérimination
received a violation-corrected LOF after the district: (1) named
a Title IX grievance officer; (2) agreed to put a statement on
district publications that said thé district dil rot
discriminate on the basis of sex, race, or handizap; and (3)
assured OCR chat it would implement its school boara's plan for
more athletic teams for females--which had beéén apﬁroved before
the complaint was submitted: g

[17] Several EOSs we interviewed believe that the LOF Is OCR's most
potent sanction against recalcitrant school dlstrlcts More
specifically, either the threat or reality of-being labeled
discriminatory is frequently GUfflClOHL to persuade superlntendents,

"other district staff, or school boards of the seriousness of the matter.

[18] Theoretically, if a school district is alleged to have

discriminated and refuses to cooperate with OER's investigation, it can
be 1mmed1ately referred to enforcement.

[19] OER has a stated policy that its investigations should be
deferred when a complaint has also been submitted somewhere else. This

policy is not always followed. ‘ -

Yoy
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o The class action complaint against a large school system for

failing to meet Sec. 504 standards is still in the process of
being resolved three years after it was submitted.
o The black parent who charged that racial discrimination

prevented -his sons' transfer to another school and thus denied

them the oppoituﬁity to‘play on a certain football team

received a "no cause" letter of findings:

Once a case is sent to the litigation and enforcement office,; OCR
has two options: (1) initiating administ¢rative proceedings to suspend,
terminate; or refiisé to grant financial .assistance under the programs
the U.S. Department of Education adminiStersg qs (2) referring the case
to the U.S. Department of Justice for JUdlCl&l action.[20] Sometimes
51mp1y hav1ng a case referred tq\s;;hlngton is 1nstrumenta1 in getting
the EEA to agree to corrective action: Headquarters involvement

apparently intimidates some lbcal officials; in other cases it Simpiy

the nuiber of cases handled by OCR 0n1y one of the c0mp1aints listed
as examples above went to enforcement (and we had to search to -find
one): the charge levied by the home economics teachers that the
district violated Title IX by not paying them salaries equal to those of

shop teachers. The school district refused to change its bractices.

[20] The U.S: Department of Justice presents the case in a district

court. TheoretIcaiiy, the Assistant Secretary of OCR has the discretion
to choose between an administrative hearing or a civil suit, but in
practice this choice is made in consultation with the Secretary of
Education and the General Counsel's office.  Generally; a civil suit
will be chosen instead of an administrative hear1ng when: (1) the
alleged v;olatlon intersects with a matter over which OCR has no =
jurisdiCtion (e. g hbusing policy), or. (2) the penalty available to OCR

Title IX funds.
[21] Scome cases are pulled up from the regions because OCR has yet
to determlne a pollcy Recent exampies Include coaches salaries
"""""" "related

services" for handicapped students (what specific services--e.g.

‘catheterization--are inc¥uded under this broad statutory d1rect1ve).
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voluntarily because, as one of the district's assistant superintendents
sa1d "We kiiew we were right Shop teachers are reqiired to work more

"

hours than home economics téachers . The district won in court.

In most cases; both LEAs and OCR hééé strong incentives to resolve
complaints informally. School districts ﬁféféf to avoid formal
enforcement for three reasons. First, the financial and “ime costs
involved in enforcement proceedings can severely tax the school
district's resources. Second, there is a common belief among recipients
that OCR will "win in court," and; in fact, that the LEA may have to
take more extensive correctlve‘actlons after the enforcement proceedlngs_
than would be necessary if théy settled matters with OCR out of court.
One of our respondents contended that "OCR always gets its way.'[22]
Third, although the instances of ‘withdrawing federal financial support
are few in number, the édssibiiity of such action is often sufficient to
force the recipient to concede to OCR. l

OCR, on the other hand, also has reasomns for not wanting to go to

ehfbrcement Firét’ a éaSe goihg to éﬁfdrcemeht aCRnowiedgeé that

dealing with the school district. Second, OCR officials know that
enforcement actlons can attract the attentlon of Senators and members of

Congress who mlght ‘intervene on behalf of school districts in their

constituencieS' The memories of embarrassing 51tuat10ns, regardless of

the push to go to enﬁorcement; One such instance was when Ch1cago s
Mayor Daley called in a ﬁbiitical debt from President Lyndon Johgson
with regard to OCR's attempt to desegregate the Chicago school system;
another was when President Ford intervened as OCR was about to forbld
father-son banquets. Third; enforcement actions open OCR to scrutiny by

the Department s General Counsel, who works to protect the Secretary

from exposure to matters that could prove politically sen51t1ve,

embarra551ng,,or legally QUeStibhable Fourth, enforcement actions can
bring to the fore latent tensions between the reglonal offices of OCR

and its Washlngton headquarters staff. Regional staff see themselves as

[22] George Eads has p01nted out to us that there are parallels

with the "[U.S: Department of] Justice always wins" attitude that used

to be-prevalent in antitrust cases.

+
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civil rights advocates who are personally and profe551on311y committed
to eradlcate dlscrlmlnatlon in education. The reglonal office staff see
OCR headquarters staf£ as admlnlstrators whose ch1ef concern is
managerial efficiency and political prudence. Regional office staff
therefore try to resolve caseés themselves without involving the

Washxngton office. -‘Lastly, the staff in OCR (espec1allv in
headquarters, but dlso if the regions) are cogﬁizant el shifting
political winds .and the“dangers of reaction against civil rights
enforcement. During the early months of the Reagan Administration, they
were clearly trying to malntaln a low proflle, accordlng to’ several of

our OCR respondents: .

Compliance Reviews. The other aspect of OCR's enforcement mission--

compliance reviews--is remarkably similar to complaint investigations,
but on a much larger scale requiring much greater efforts in terms of
staff, timé, and data. OCR conducts more than 200 compliance réviews
annually. (23] Compliance reviews always involve on-site visits; but the
procedures for data collection, analysis, and issuing findings are the
same as for complaint investigations. The primary difference between
comptaints and compliance reviews arises from the way the investigative
act1V1ty is initiated: Rather than reacting after receiviﬁg a
complalnt; a compllance review has OCR adoptlng a proactlve monitoring
and enforcement effort in that it is OCR who chooses the issues and
sites for investigation. :

Subjects and areas for compliance reviews generally are chosen in
one of two ways: (1) as a result of the datd collection surveys
coﬁdﬁtted by OCR; or (é) becauae of a niumber of campiaints received from
a given jurisdiction or on a certain topic. Of course; there are more
infermal routes by which compliance reviews may be initiated, such:.as by
an intereSt group getting the attention of some high-ievei officials in

the agency.[24] ) -

[23] Federal Register, jol. 45, No. 158, August 13, 1980, p. 53858.
[24] Theoretically, the threat of a cbmpliaﬁce review could be used

negotlate a settlement after a cbmplalnt 1nvest1gat10n However, our

fieldwork produced no instances where this "club" was wielded.

a4
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OCR's Office of Planning and Compliance Operations has a Surveys
and Data Analysis Branch that is responsible for condicting surveys
(known as the 101 and 102 surveys). In 1978 a plan was implemented for
a three-year, six-survey effort. The plan calls for sirveys of four
kinds of districts: (1) "high interest' districts,; such as New York and
Chicago; (2) LEAs under court orders; (3) all applicants for funds under
the Emergency School Aid Act (ESAA); and (4) randomly selected school

districts. Between 5,200 and S 500 school systems are surveyed in: any

planning period. The 1978 survey was four pages long and asked a range
of questlons oh racial and ethnic comp051tlon of schools and classes,
student suspen51ons, accommodations for physically handicapped students,
pupi1 assignment to classes, and comp051tlon of interscholastic athletic °
teams [25] The results of these surveys are publlshed in a D1rect0fx ef
Elementarz and Secondéry School Districts, - ith data presented by

individual schoois. A list of the "100 worst" districts in any selected
category is drawn up and distributed to the OCR regional offices; this
iist is also available to the press and the public.

Subjects of compliance reviews are chosen by the reglonal offices
in consultation with headquarters. Many regional officials think
compliance reviews make excessive demands on staff and financial _
resources, and would prefer not to do them. Some reglonal officials
also fear that conductlng compllance reviews would cause them to violate
the complaint processing deadlines established by the Adams order.

Compllance reviews can be on a particular topic (e g 5 11m1ted
English proficiency programs) or OCR can come into a school system to
examine all of the issues for which it has authority. Our fieldwork

ShOWed the expan51ve reviews to be few in number; probany due to the

pressures on EOSs to 1nvest1gate and close complaints.[26]

[25] Interestlngly, we heard c1a1ms from OCR headquarters staff

that the mere appearance of a new item on the 101/102 surveys often

causes corrective action at the local level Thls is; presumably,

because the item cues school districts as to OCR's interests.

[26] Indeed, case closures dre &n 1mp11c1t’ if not explicit,

element of merit reviews for EOSs, who are expected to close some 18 to

20 complaints annually.
I
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Pregrant Review of Emergency School Aid Act Applicants. OCR has
played a part in administering the Department of Education's largest
incentive grant program, the Emergency School Aid Act (ESAAj.[27] That

program provides approximately $300 milliqn each year to approx1mate1y

500 school districts underg01ng desegregatlon The funds help support

~ special teacher trainimg and remedial instruction and buy equipment

(e.g., buses), and are used for planning and managing the desegregation
process. ESAA rewards voluntary efforts, but the bulk of its funds go
to school districts that are under court orders or threatened with
federal enforcement action.

ESAA funds are administered by the Office of Equal Opportunity
Programs (OEOP), a Department of Education unit in Washlngton that is
completely separate from OCR. But OCR plays a crucial role in the

_ program.: Beforé any district can receive an ESAA grant (or a renewal of

an existing grant), OCR must condiict a general review of the LEA's
compliance with Title VI. That review includes the suitability -f the
&istriét'é desegregation plan, ‘but it also covers other topics such as
ﬁoﬁdlscrlmlnatlon on the basis of sex and treatment of the harndicapped
and language m1nor1ty groups. If OCR finds the district out of
CompiiAnce' it can stop the award. After a finding of noncompliance
OCR part1c1pates as one of three part1es (with the LEA and the OEOP) in
negotiating an agreement- about conditions that the LEA must meet in
order to receive the~grant; ; . :
The ESAA pregrant review process indirectly increases OCR's

leverage in other areas. During the preéraht review, OCR combs its
files to identify any recent complaints from individuals in the
applicant school district. Records of the complaint investigation are
attached to the district's application aﬁd reviewed by OEOP along with
materials speciflcally prepared for the pregrant review. Among the
districts we v151ted one Teported that an unresolved OCR complaint
(27] As this report is going to press, the discussion of OCR's
review authority under tHe ESAA is largely irrelevapt”bbcause this

Improvement Act s Chapter 2,(PL 92 35),th1ch 1s,a blqck grant that
minimizes fedéral intervention. Regardless, wé include a discussion of
OCR's past involvement to identify and assess the agency's history of
influence strategies. .

1oy
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figured in the ESAA pregrant review. OCR had investigated the complaint
(which concerned policies for ﬁérmit%ing white students to transfer out

of desegregated schools); but had not }ééﬁéa an LOF.- The district had,

in fact, heard nothing about the c'ompiai\n\t\: since the OCR field

investigator obtained the tabulations he ﬁ&@ requested and left town

without commenting on the merits of the complainant's case:. When OEOP

rdised the issue in the course of pregrant héggtiations, district
officials felt compelled to make concessions fﬁ&t the OCR investigator
had not even requésﬁéd. ‘\

Districts expecting an ESAA grant have an ihgghtiVE to resolve any .
complaint ‘investigated by OCR quickly, to keep the pregrant review free
of extraneous issues. OCR; on the other hand, can rely on OEOP'S .
pregrant bargaining levérage to resolve complaints that are too
ambiguous to be closed directly in the complainant's favor. As ome OCR
regional offiéiéiyééid, "ESAA reviews put the school districts into
double jeopardy. If we can't prove noncompliance in a complaint
investigation, we can still put pressure on them in the pregrant
review: " .

OCR's bargaining leverage is potentially enormous: Most districts
that apply for ESAA funds are badly in néed of fumds to pay for
desegregation and thus must build their desegregation plans to meéet
OCR's standards. OCR's leverage is limited'By a shortage of staff f£or
ESAA pregrant reviews; most reviews; theréfore, rely entirely on written
réeports submitted by the applicant LEA. More important; desegregation
plans and federal incentive paymeiits are sometimes negotiated at very
high political levels (e.g.; among Congress; the White House, and local
mayors or goverrors), and OCR can Bé forced to adeSt'its standards to
fit the case. Individual negotiations can ée'enormouéi§ complex: [28]

[ 4

_:i;g

-

_. 1
o . - o :
"~ [28] A thorough analysis of OCR's role in ESAA pregrant review
would require a far larger study than this one. The federal -
government's negotiations with some large Northern cities have consumed

decades of time and have involved shifting casts of Congressional,
Executive Branch, and local actors. The most complex such negotiation,
with the city of‘'Chicago, is now in federal court- for the third time.

[ald



The Office of Speelal Educatlon

The mission of the Office of Spec1al Education and Rehdbllfiatxve
Services (OSE) is to implement PL 94-142; the Education for All
Handicapped Children Act, signéd into law on November 29, 1975. (OSE
was previously the Bureau for the Education of_thé Handicapped (BEH),
established ini the U.S. Office of Education by PL 89-750, passed in
1966. BEH became OSE with the creation of the Department of Education
ifi May 1980.)] ‘ -
Its annual bijdget

OSE is located in Washington, employing a staff of 200.
s has just reached $1 billion, of which nearly 90
percent flows thyough OSE as formula grants to SEAS .

Although the federal government has long béen involved in the
educatlon of handicapped students, PL 94-142 was a landmark piece of
leglslatlon consolidating the government s efforts and proV1d1ng

hundreds of millions of dollars for programs: [29] The law contained

three salient provisions: (1) Every handicapped student is entitled to

i

a free approprlate publlc education; (2) the appropriate edication for
each handicapped student is to be spe01f1ed in a written jindividualized
education program (IEP) drawn up by vqualified special education eXpertg
in consiiltation with parents’and renewed anmually; and (3) parents (or
guardians) have the right to an impartial due process hearing when they
dlsagree with the school district's recommendatlon

OSE has three prlmary areas of responsibility over PL 94- 142.

?1rst it administers the grant program to the states. Second it

serV1ceJ, and practlces at the state and local level. Each of these is
discussed below. (See the appéndix for a discussion of OSE's
organizational structure.) \

State Grants. By far the most visible and most important activity

spec1f1ed in PL 94- 142 is the state grant program admInlstered by OSE to

[29] A good hlsfory of the enactment is found in ErW1n L. LeV1ne
nd Ellzabeth M. Wexler, PL 94 142: An Act of Congress, Macmillan
Publlshlng Co., New York, 1981.




O

ERIC

Aruitoxt provided by Eic:

- 34 - .

studentsi The FY81 appropriation was $874.5 million, which is
distributed to states and territories on the basis of a Congfessicnally

specified formula. These funds cover between 8 and 12 percent of the

Mexico has declined these funds, claiming the administrative burdens of
accepting this*aid would be too onerous to justify participatiOn in the

program. To receive its grant a state must submit a plan detailing its

implementation program. OSE must approve the state plan, which
sométimes requires extensive negotiations.[30]

Monitoring. OSE's second major function is to monitor state
administrative procedures required by PL 94-142. This responsibility is
divided into three parts, each administered by a specialized branch of

the agency's Division of Assistance to States:

o Policy development and clarification is done by the State
Policy Branch;

o ﬁétéipt and procéssing of data on the number of Beﬁeficiaries,
approval of the state plan, subsequent award of funds;  and
technical assistance are the responsibility of the Fieild
Services Branch. Its primary concern is that federally

+ prescribed elements of the program have been established (most
of which are procedural, such as signed assurances and public
notification activities); and

o On-site monitoring of SEAs is performed by the Compliance and

Enforcement Branch.

Of OSE's activities and responsibilities, its on-site monitoring
comes closest to the OCR éﬁfortq@éht model. Perhaps more than any other
function in the agency, on-site monitoring has gone through changes in

emphases and ways of doing business. Its evolution over the past few

years has been toward more rigorous monitoring. Ciirrerit pians call for

monitoring to begin with a much greater use of data and information

(some will be provided by OCR) prior to. the visit, to develop a "state
[30] OCR must also give its approval of theé state pian, which is a

new procedure. See thée seéction on ''Interagency Coordination," below.

p
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l
ﬁféfiié“ for each SEA. The monitoring visits will gocué ofi How a state
performs its own monitoring function, which is not too different from
.;he focus of past-efforts, but—&n additional inVéétigétiVe effort will
come from using the state profile to target specific problem areas for
on-site scrutiny (e.g., léast restrictive environment and child-find
efforts). _

It is unclear, however, whether the trend toward more rigorous
monitoring will continue. OSE recently received harsh criticism from
members of Congress and the Rééggﬁ Administration over the results of a
conflict with the California SEA. OSE is therefore balancing between
its vocal beneficiaries and their interest groups; and & set of watchful
politicians and political appointges. OSE's new sensitivity over
criticism of its aggressive monitoring was symbolized by changing the
name of the state response to an oSE monitoring visit from a "voluntary
compliance plan” to & "voluntary implementation plan."

Promoting Improvement of Special Education. In addition to the

State grant program, OSE administers ths following discretionary grant
programs intended to imprové ioci} Speciai education practice:

. , FY81 Funding
Program (in $ thousand)

: Preschool administrative grants .......... ... $25,000 .
. Deatr-Blind Centers ........ce.eumeneenennnnn.n 16,000
Special population programs o
Severely handicapped projects ............... 4,375
Early childhood education ................... 17,500
Regional, vocational, adult,
and postsecondary programs :....:...:.... S 2,900
Innovation and development .................... 15,000

Media and resource services

Media and captioped films ................... 17,000
Regional resource centers ............. 0 .0.¢ 7,656
Recruitment and information ... ............. 750
Special education personnel development ....... 43,500
Special Studies ...:.ici:i.iee.eniieionaieiiin 1,000

ERIC
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Funds from these programs--totaling over $150 million annually--
are distributed to SEAs, LEAs, colleges, éﬁﬁ benaficiary organizations.
OSE distributes the funds on a ilscretionary bas:s, relylng on PpeEr
review panels (rather than f1xed formulas) to identify ‘grantees:. To
show the breadth of OSE's grant activities, some .examples of the
specific use of these funds are diScussed below:

OSE makes annual grants to the National Association of State
Directors of Special Educaticn (NASﬁSEj; which supplies a critical
linkage between OSE and state governments. NASDSE is the medium through
which OSE creates and issues informal policy guidance to the states.

* OSE r0utihéiy informs NASDSE about negotlatlons with states; NASDSE then
disseminates results of OSE state monitoring visits to .all state
diréctors. NASDSE has three grants from OSE totaling about $300,000
annually. )

OSE's Division of Personnel Preparation awards grants to improve
the quality and increase the supply of special education personnel
Primary beneficiaries of its grants are hlgher educational institutions.
This Division's FY81 budget was $43.5 million, although there was 2
rescission of $15 million éfféctive June 1981. FY81 funds were .

&istiiniéa aﬁéﬁg highef education ihStitutions (53 percént),fétAs (10

and due process provisions. [31]

Other major OSF. grants are to "Closer Look," a national resource
center for parents, handicapped adults, practitioners; students
preparing for teaching in special education, and advocates; 12 Regional
Resource Centers that assist schoole znd local educational agencies by

evaluating the educational qualit of programs for handicapped students

7

o [31] Interestingly, the Congress spec1f1ca11y protected the parent
groups in the recent hudget rescission, stating that their funding was
not to be cut.

!



O

ERIC

Aruitoxt provided by Eic:

_37;

($7.5 million per year); and 12 Direction Seérvice Centérs that help LEAs
and parents to match handicapped students' needs with available services
($2 million annuaiiy);é

INTERAGENCY COORDINATIOGN

It is possible that the opérating stvles and assumptions of OCR an2

OSE may be converging. There is an obvious area of overlap between the
two agencies for ensuring nondiscrimination for hahdicappéd
students.[32] Coordination was largely informal until the Department of
Education was beirig formed; at which time the Secretary created a task
force "to review criticisms and recommend policies and procedures"
concerning equal educational opportunities for the handicapped. The
task force had members from the Education Department's Deputy Under
ééCrétary, 6SE, ééﬁ, the Office of the General Counsel, Compensatory
Education, and the Department of Justice. '

The primary source of criticism was a documeént issued on Aprii 16,
1980,[33] produced by the Education Advocates Coalition, a group
spearheaded by the Children's Defense Fund.[34] The report charged a
systematic failure on the part of states and localitiés to deliver
services required under PL 94-142. It demanded more aggressive
monitoring from OSE for-state and local compliance, and that OSE
coordiniteé jts proposed reviews and complaint investigations with OCR's
enforcement ¢f Section 504 gaarantees:{35]

\ .
[32] About one-half of the complaints carrently received by OCR are

on the basis of Sec: 564 o
[33] In a deilberate effort to Infiuence fpderal pollcy{ 1t was _no

named A551stant Secretary to head OSE. Martin had previousiy been the
Commissioner of the Bureau for the Education‘of the Handicapped (OSE's
predecessor).
7 [34] Report by the Educatlon Advocates Coalltlon on Federal
Compllance Activities to Implement the Education for All Handicapped
Children Act (PL 95&- 147), April 16, 1980

[33] A careful reading of the Educa ion Advocates Coalition (EAC)

report suggests that many of the activi::ies dnrr ed of OSE were not

]
C



O

ERIC

Aruitoxt provided by Eic:

A memorandum of understanding was signed on October 15, 1980, that,

among other things, called for:

o Joint OSE/OCR pre,.ant compliance reviews and joint evaluations
of state PL 94-142 plans;
o Referral of all citizen complaints to OCR for investigation
under Section 504, if appiicabie;
o] Sharing data between the two offlres, eSpec1a11y from the OCR
101/107 forms; and
o Increased use of pérformahcé data--e.g., numbers and
R proportions ot children served under PL 94-142, size of waiting
lists for special education placements, and disproportionate
placements of minority students in classes for the mentally

retarded--as triggers for compliance reviews.

it is too early to assess the impact of the memorandum. ''Point
man' have been designated in both agencies, who coordinate all contacts
and intéractioné. The agencies have conducted one joint review (in
Ohio), but an LOF has not been issued as of this writing. OCR has
reviewad Somgggp’éﬁ-iﬁZ state plans, and has caused some state funds to
be delayed, usually because dué process procedures have been inadequate.

The memorandum of understanding and the pressures that produced it
have reduced the differences between OCR's and OSE's definitions of
compliance: OSE has now built a small staff of enforcement specialists,
and its more aggressive investigations of state and locai compiiancé
have led it tos susp: nd grants to severa1 states and to negotiate
important changes in several states' spe01a1 education plans. At this
time. OSE still has not abandoned its original focus on the maintenance
of processes rather than theé guarantee of specific services to
individual beneficiaries. lHowever; several top-level OSE staff

consistent wlth its authorlzlng statutes, but were consistent with

OCR's. Yet, it was OSE that was the object of dissatisfaction, W1th the

EAC urglng that agency adopt a compllance model much more like that

of OCR. The reader is left with the impression that thé substantive
concerns voiced 'in the report m1y have been secondary to its symbolic -
value--chastising an agency & .« New assistant secretary that had

previously received broad accliaim.

o
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expressed skepticism about whether the PL 94-142 planning and complaint
processes have been sufficient. These staff attitudes, reinforced by
proddings from handicapped advocacy groups and scrutiny by OCR, will
continue to bs sources Of pressure on OSE to conduct strict scrutiny of
state and local performance.

This section has reviewed the similarities and differences in OSE's
and OCR's operating styles in terms of their political environments,
staff assumptiOhS and vaiués, and internal administrative procedures.
The next section identifies the techniques ‘used by the two agencies to

influence state and local educational cgencies.

) ]
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II1. INFLUENCE METHODS

This section reports our findings on OCR's and OSE's efforts to
infiuence local educatio:n .l policy. Like Sec: II, it relies on

comparisons between OCR and OSE. The comparisons, however, are not

. presented only for descriptive purposes: Our goal is to understand the

influence strategies inherent in OCR's and OSE's actions >ward school
districts. To do that, we must look beneath the two agencies' actions
to identify the incentives and pressures that those actions are supposed
to create. This section has three parts. Thé first estahlishes a
typology of influernice methods that we have discovered by observing OSE
and OCR. The second part explains how the different influence methods
are supposed to work, and provides concrete examples of how OCR and OSE
use them. The third part summarizes the differences between the two
agencies and identifies the different models of federal influence that

are implicit in their activities:

A TYPOLOGY OF INFLUENCE METHODS

As Sec. Ii has shown, the two agencies' missions and organizational

processes differ in many ways. Close examination revealed, however,
that their methods for influencing educational agencies overlap a great
deal. Despite statutory and historical differences; the agencies appear
to have access to remarkably similar means of applying pressure on
SChOOi districts. (For example,; both agencies have used the threat of
funding cut-offs to effect compliance, and both have encouraged
beneficiaries to use local publicity to prod local officials to change
cértain practices.) The two agencies differ only in the specific use of

the influence methods and in the relative emphasis they place on them.

conclude that the influence methods themselves are components of two
-cuder strategies o~ influence. The first such strategy is
enforcement, which relies on federally administered sanctions to create

changes in iocal policy. The second strategy is promotion, which relies

CJ" .
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on local supporters of ﬁedelai program goais to act on their own behaif,
with the federal government providing resources (funds,; organization,
and guidance) to enhance the effectiveness of local supporters'®actions.
In Table 2, the first three influence methods are components of the
enforcement strategy and the last five of the promotion strategy.

The next subsection explains how OSE and OCR use each method and
how each is meant to influence state and local educational policy. The
final subsection will show how the specific methods fit into the larger
strategies of enforcement and promotion. Our intention here is to
generai understahding of the influence methods available to the federal
government; we defer discussion of the agencies' overall effectiveness

to Sec. IV,

OSE AND OCR INFLUENCE METHODS

Corporate penalties--the reduction of state or local agencies'
income through fines or withholding of future grant funds--are the
bedrock of the enforcement process. Without the prbSpect of carporate
penalties, federal agencies would be pOWerieéé in the face of defiance
of their regulations, and federal site reviews and complaint
inVéStigétions woﬁid have little meaniﬁg. Other infiuence methods to be
discussed later (e.g., process costs and individual sanctions)
ultimately depend on the threat of corporate penalties.

The two agencies have vei, different procediires for imposing
corporate penalties. If OSE concludes that a state educational agency
(SEA) is out of compliance, it can petition the Secretary of Education
to suspend the state's PL 94-142 grant. OSE proposes an amount to be

withheld and suggests whether the suspension will affect the entire PL
94-142 grant or oniy the 25 percent earmarked for state discretionary
expenditures. .

District Court or beforée an impartial administrative law judge in an
open adversary hearing. If an administrative law ‘judge confirms CCR's
finding of noncompliance, OCR recommends a penalty, which the Secretary
may or may not impose. Federal courts impose their own penaities. OCR

]
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Threat of corporate penalties: threatened decreases in the local

agency's income through imposition of fines or withholding of future

grants.

Individudl saictions: increases in personal stress or potential damage.
to the caréers or incomes of local officials who must respond to federal

enforcemént or local complaints by beneficiaries.

Process costs: imposition of demands for expenditure of timé and money
to keep records, make reports, cooperate with federal monitoring, rebut

charges, appeal the imposition of penalties, or respond to demands by
beneficiaries.

Corporate rewards: increases in local agenciés' income through dis-
cretiorniary grants or prizes.:%

Individual rewards: increases in incomes, satisfaction, reputations,

or career prospects of local officials who promote local compliance
with federal tequirements.

Toohnical assistance: help in implementing policy changes required by

regulation by providing expert advice, staff training, self-assessment
manualts, and models of compliant local programs. ’

?ﬁéburdgiﬁg beneficiary organizations: helping bemeficiary groups to
organize at the national,; state, and local levels by providing subsidies

to such groups or requiring state and local governments to establish
them. :
B N ]

Creating leverage for beneficiaries and advocates: establishment of

specific benéficiary rights to obtain information about, be consulted

about, apprové, or contest local policy decisions.

ngﬁéﬁﬁﬁéélégy excludes formula grants because they can be created
only by Congressional statutes and appropriations, and are therefore
not given at the discretion of federal agencies.

Ly
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typicaiiy recommends 4 péhaity'tﬁét corresponds to the amount of federal

funds spent by the local educational agency (LEA) while it was out of

complianice. (Theoretically, OCR could propose that all federal
education funds received by the LEA be Qitﬁdréwn.j The Secretary,
however, typlcally imposés a far lower penalty, or none at all, after
dlscu551ons with the LEA its QcA and CongreSsmen from the affected
areas: OCR can also create corporate penalties thrbugh the Emergency
School Aid Act's pregrant review process, as explained in Sec. II.
Despite their fundamental importance, corporateé pendlties are

rarely imposed. OSE, for its part, has never penalized a state by

r,reduCihg its PL 94-142 grant. It has, however, conducted complex==

and reportedly very stressful--negotiations with scveral states, and

produced significant changes in those states' special education.
policies; sometimes by delaylng the PL 94-142 grants until apprOpriéte
adaptations were promised or obtained. Though states' PL 94-142
allocations are determined by statutory formula, and delays.do not
ultimately reduce the affected state's income, the disruptions in cash
flow entail important costs. If PL 94-142 funds are delayed, the SEA
must either arrange large cash advances from other state accounts or
temporarily reduce grants to LEAs. Local school districts whose grants
have been delayed must either lay off special education staff or
temporarlly pay for special education services out of other accounts.
The administrative arrangements at all levels are extremely complex and
must be explalned at length to affected administrators, teaching staff,
and parents.

OCR's use of corporate penalties is also rare. In the past five
jears, only 13 cases have been sent to the Department of Justice for
prosecution in district court; and 60 cases have been brought before an
administrative law judge by OCR.{1] The last time OCR imposed a

[1] It would be interesting to know what percentage of complaints

these figures represent. However, OCR's records are incomplete, so we
must estimate this percentage In FY81, OCR investigated about 1;500 _
complaints, so we believe it would be conservative to estimate that OCR
conducted 35; 000 complarﬁt investigations and compliance reviews over the

past five years: If this estimate is accepted; it means that less than

1 percent of all investigated complaints or compliance reviews move to
judicial proceedings.

\ Pl
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financial penalty was in 1972 against the Ferndale, Michigan, .school
system. [2]

Corporate ﬁehalties are rare for several teasons. First, they can
be imposed only after the complex and laborious processes outlined
above. Second; propoSed pénaitieé often generate powerful political
counterpressures; as a result, final decisions about penalties are often
affected by issues which, from the point of view of OSE and OCR; are
unreiated to the case at hand. Classic examples of these "unrelated
issies" are when the Congress or the White House pressures Executive
Branch ageficies to go easy on school districts. Third, fiscal penalties
often threaten to harm the very local beneficiaries on whose behalf they
are imposed: If a state or iocaiity has to pay a fine or suffer
reductions in federal grants; services to dlsadvantaged groups are
likely to be cut:[3] Flnally, corporate penalties are the harshest
sanction évaiiabié to federal agencies, and their very use signifies the
failure of negotiations.

Though corporate sanctions are seldom imposed, they are a factor in
most transactions between federal agency employees and local off1C1als
Contrary to other evidence, many local officials appear to assume that
corporate sanctions are readily available to their federal counterparts,
and likely to be applied if negotiations fail. Our interviews revealed
that local officials had minimal knowledge of the ardﬁoué_éteps OCR and
OSE must follow to impose a penalty; they focused instead on the value
o the largest fine that the federal agercy could recommend. The
prOSpeFt however remote, of major disruptions in local services causcd

by a corporate penalty was often too fearsome to be risked:

.

[2] As this report is 301ng to press, OCR has announced it will cut

off all federal funds received by the Perry County, MlSSiSSippl, school

district. OCR has charged the district with racial discrimination and

retaiiation against the complainants; the district maintains it has not

acted improperly, bolstered by a rullng in its favor from the state's
supreme court (Charles R: Babcock; "U:S8:. Hatlts A1d to Mississippi School

District," The Washlngton Post, March 19, 1982, pp. A-1, A-10).

(3] For a full discussion of the oroblems of 1mp051ng corporate
penalties; see Hill, Enforcement and Informal Pressure in the Mandgemen
of Federal Categor1ca1 Programs in Education, The Rand Corporation,

N-1232-HEW, August 1979.
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Penalties against SEAs and LEAs being rare enough to be highly
neWSworthy, local officials V1V1d1y remember the few stories about them
that they have heard or read about. The complex1ty of the sanctions
process may also work in the federal government's favor. Fiscal
sanctions get their greatest pubiicity when théy are prbpdsed; though
most perialties are drastically reduced if not dropped altogether in the
final negotiations between the Secretary's office and the SEA or LEA,
the sanction everyone remembers is the one first propOSed by the
investigatiﬁg agency.

Some federal investigators déiiberétéiy exaggerate ﬁhe probability
of such penalties. One OCR complaint investigator-threatehed to cut off
an LEA'S ESAA grant "just by picking up the telephone." Others claimed
to be unable to prevent the imposition of penaltles once hlgher ups
(e.g., the OCR regional office director or Washington headquarters
staff) entered the picturé. Such threats have also.been effective for.
6SE staff in their negotiations with SEAs; espeCiélly after the recent
brief suspension of California's PL 94-142 grants. These tactics
appeared to work even when negotiators representing the SEAs and LEAs
should have been relatively sophisticated. One LEA lawyer reported that
he decided to make concessions after an OCR investigatcr threatened an
immediate cut-off of feder.’ funds . By calling attention to past
instances of corporate sanc: >rs and by bluffing to increase local
officials’ percepfioﬁ of ri- . 1 .deral negotiators ensure that the

slight prospect of corporate scoions casts a long shadow .

There is, of course, a r«:< LG xpair: ain the: perception of threat by -

imposing some real pehélties. secsue 0 's actions against California
are so recent, state officiais . | ..&:vier 2a definitely believed
sanctions were possible. At tre .imc f cu- fieldwork, the credibility
of OCR's sanctions was eroding cause of serious qLesthons about
whether the Reagan Admin:stration wuu.d allow any penalties for civil
rights vioiapions.{4] In cne of ths LEAs we vis . ted, a district's

[4] As mentloned abOVe, OCR has Ju t annouriced that it is imposing
a corporate penalty against Perry County, Mississippi. 0bv1ous1y, it is
difficult to anticipaté how tl:is peralty could affect other school
districts.
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assistant superintendent has told OCR that "our response to civil rights
issues is affected by the weakness of the feds' enforcement postiire."
Most districts, however, still assume that fiscal sanctions can result
from any transaction with OCR.

From our analysis; it is clear that OSE and OCR are forced to seek
corporaté penalties when an instance of noncompliance is so serious and
fiagrant that failure to punish it would encourage noficompliaiice
elsewhere. The agencies seek penalties whenever the failure to do so
would threaten their own crédibiiityi but théy are SUBject to poiiticai
pressures from higher-level actors that can restrict their efforts. One
OCR regional office we visited had put only two LEAs through formal
administrative hearings in the past two years; in both cases the alleged
offens¢ was retaliation against individuals who had submitted complaints
to OCR. The agencies must displdy their willingness to "go to the mat'--
even if only occasionally and under extreme pressure--in order to
maintain the background level of threat that makes other influence

methods possible.

éorporété Rewards

Corporate rewards (usually in the form of incentive grants) can
provide extra income to school districts that make ®xemplary efforts to
comply with federal requirements. Local decisionmakers presumably try
to win the reward by providing especially good services for federal
- program be.eficiarie:. The extra income provided by incentive grants

can be usaed to support compiiénCé-réiatéd activities or for more geﬁerai
purposes: 2astrictions on the use of such funds affect their’

eff ~tivensss as incoitives: Grants with no use restrictions are highly
atti ctive o uchool board members and superintendents, while restricted
grant. are rove attractive to officials who are responsible for

admini.-cering :hécific ccapliance activities..

¢€i2 administers no r~al corporate riwards for school districts.

The 1imit -d amos+ t 5f fuyl. that OCR has wvailable for discretionary

gran - - vf ...y spent o support for Beneficiary interest groups or
for nniversiv- :- .ored ucronstrations or «d-velopment activities.
(OCR's rol - = miristrscion of ESAA gra.s was previously
discusserd . w.:x cor.. Aate penalties.)
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opportunity to negotiate specific changes in 10c¥1 polIcy .For example,
OSE administers a $21 million program of annual grants for deaf and
blind centers. These funds are intended to help SEAs and LEAs to
upgrade their services for deaf and blind children. Grants are awarded
competitively, based on purely technical criteria, and proposals are
evaluated by ﬁféféééxongf\reVIew panels, not by OSE staff. Applicants
are not subject to any special pregrant compliance review. OSE
negotiates with SEAs and LEAs only to obtain technical change§

recommended by the review panel:

'OSE's abstenticii from uSing poteﬁtiai Bérgéining ieverage reflects

.its basic approach to changing state and local priorities. OSE focuses

monitoring efforts at thé state level and indirect 4hf1% Me

local level. 0°E prOV1des educational institutions wit’

N

tecanlcal resources, and relies on beneficiary groups an 5oiders
(e.g., spec1al education staff)-to create specific g =
compliance. To imitate OCR's use of the ESAA pregrani r¢.. . process

would require direct negotiations between OSE staff and state and local

officiais. ThAt would create tensions OSE would rather avoid.IS]

Process Costs

SEA and LEA officials know that federal ifivestigations make demards
on their staffs, that fighting to avoid or reduce penalties costs both
time and money, and that it therefore pays to cooperate with OSE and
OCR. That Rnowledge, then, endows both OSE and OCR witﬁ iévéragé. The
process costs they can impose, however, are very different. OCR can
usually 1mpose far greater ones and can impose a variety of process

costs, either dlrectly through its demand for information or

[ ] As discussed earller, OSE's primary responsibility is _
administering a grant program to the states. We have specifically ruled
out formula grants as a type of corporate reward since they are created
by statute, not agency discretion. However, the concéssions that a
state may have to make to obtain 1ts PL 94-142 grant mcy create an
impression of a "corporate reward" for a job well done. At a m1n1mum
the grants made under this program are more like corporate rewards than
certain block grants (e.g., revenue sharing):

oy

J
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negotiations; or indirectly through its effects on school districts'
.decisionmaking. Though few school districts have contacts with OCR as
often as once a year; OCR is a considerable presence fcr the larger
districts in metropolitan areas: One district in our sample reported
OCR investigations of more than 40 complaints in the past two years; and
for some distric , one transaction with OCK can dominate thgk%fcal
agenda for months at a time: . | o

OCR's compliance reviews and COmpiaint investigations can impose
the following kinds of process costs: )

Collection and Reporting of Special~Psta. OCR initiates most of

its complaint investigations and Cbmpiiéncé reviews by réquesting
special data on district activities. In one district we visited; a
complaint from the parents of a handicapped child about transportation
arrangements led to an OCR request for the daily transportation
_schediles for every child in the school district. In another district,

. OCR officials preparing for a compliance review on suspensions of
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against any secondary school student in the past yeay. Such data are
almost never kept routinely,; and must therefore be specially collected
arid re- -ted. Though districts are often able to persuade OCR to pare
down - .ata requests (the two districts cited above were able to
provide sample data on a more focused set of questions than OCR posed
initi..ly), local staff members still must spend many days assemblirg
data.

Cooperation with OCR's Fact-Finding Visits. Compliance reviews

normally require site visits of 1 to 5 days duration. Though some

i complaints can be investigatéd by inspection of written records, many
require site visits of 1 t> 2 days. During site visits; senior local
staff typically must rearrange their schedules to accompany the OCR site

visitors; answer questions, and arrange meetings with school personnel.

negotiations. First, the OCR investigator suggests a compliance
agreement that will eliminate the need for any enforcement action.
Second, the investigator's regional office director can initiate
official negotiation, again offering to stop enforcement action in
Fa
/
L
O
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7

return for specific “voluntary" actions by the school district.

OCR Washington office staff (often high-ramking officiadals such &s the
Assistant Secretary or Deputies) canm initiate further discussions.
These can involve local Congressional represéntatives, mayors, and

governors.

Every stage of this negotiati process may impose great costs in
time, emotion, and energy, and local officials can expéct to spend many
hours on the telephone and drafting letters. Costs become especially
high when high-ranking federal officials become involved; then the
superintendent's schedule, as well as the schedules of deputy
superintendents and the local school district's attorneys, are preempted
by the negotiatiomns.

Conducting Internal Consultations. Most districts, when found out

of compliance by' an OCR investigator, offer to make some policy changes
in return for a "violation-corrected" finding. This imposés additional
costs of internal consultations. Local school district negotiations can
orily make agreemerits in areas covered by their own authority; and they
must get higher-level support for agreements that require néw funds or
changes in service patterns. In some cases, internal consultaticns
become very cOmpiéx BécéuSé théy Spiii over the normal lines of
administrative accountability. It can; in fact, become necessary for

school officials to touch base with and reassure almost every active

constitiuency. As one school official told us, "When OCR pushes for

change in one area, then all the parent groups become nervdus and
vigilant. ‘lhey are afraid that we will promise something that costs
money, and .hat we will take the money éWE;ffrom their school or their
kids: An GCR investigation arouses everybody, even if it is focused on
a relatively narrow issue." 2

Participating in Administrative Hearings and Litigation. Though

only a tiny fraction of cases ever get to formal administrative hearings
or litigation, those that do are liRkely to be protracted for yedrs.

Such processes seldom lead to the imposition of large fines, and school
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Because *hey dread paylng process costs, many school districts make
OCR's pléﬁ to investigate a,partxcular issue in a comp‘lance review.

One fégiéhai ocr 6ffitiai eétimatéd chac one-fourth 6£ éii éémhlaints

to av01d the "hassle" of deallng with OCR.

Process costs are implicit in every contact between a federal
compliance officer and a state or local administrator. The contact
itself is a process cost; and any feature of the interaction that might
créate the need for additional contacts is a potentlal source of more
process costs. Such costs are, however, reciprocal. Tederal officials
have limited time and energies, and agendas that can be disrupted.

State and local administrators can therefore impose procéss costs of
thelr own.

A good illustration of the rec1prOC1ty of process costs can be

taken from the typical interaction between aa OCR complaint 1nvesy1gator

anc -he local officials ' . #ctivities he is investigating: By bis
very presence, the federa’ -~tal threatens to impose tlie process
‘costs identified above--c ~1lection, negotiation, internal

cornisultation; administrative hearings; and litigation: Hovever, the
federal investigator alsc has a caseload of complaints to be
investigated, and if a particular case requires repeated telephone
caiis, iefter;; and negotlatlons with hls-ééﬁ superlors, the
investigator falls behind schedule. Further, as we~1earnéd from OCR
regional office staff; local officials can impose process costs by
introducing complications that require investigators to seek clearance
or approval from higher levels in OCR. '

OCR investigators cannot formally charge LEAs with noncompiiance or
initiate enforcement actions without extensive review by their
superiors. Any LOF that identifies a major uncorrected violation
requires extensive documentation; several levels of review of the case
file, and an oral quizzing of the investigator by the regional legal
staff: The investigator must prepare the case files for review in
washington. If anyone--the Washington office; the regional director, or

the chief regionéi civil rights attorney--thinks the file is incompiété,
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the investigator must request more facts and revise the flndlngs and
éﬁélYﬁiﬁ. If thé WéShihgtbﬁ office decides to negotiate dlrectly with
the school district, the investigatcr must prepare the file for others'
use and be available to answer their questions. Thzse procedures reduce
the investigator's control over his or her own time. They also éxpose
his or her work to unwelcome criticism and second-guessing. '

The ébiiity to impoéé process costs on one another creates a
commonality of interest between OCR investigators and local officials.
Both strongly prefer to close any 1nvest1gat10n by reachlng an agreement
between themselves. That is easy, of course, if the 1nv,>t1gator finds
no evidence of noncompliance. If the investigator finds a violation,
both sides have a strong incefitive to agree on a remedy so the case can
be closed with a "violation-corrected" letter. If the parties find
themselves in real disagreement, they must weigh the importance of their
disagresment against the likely process costs of pursuing it further.[6]

Senior OCR officials worry that investigators will overlook
problems rather than report noncompliance and initiate further
enforcement actions. They try to eliminate false findings of compliance
by training staff, spotchecking investigators' reports; and remaining
opén to complaints from benef1c1ary groups. But they must ﬁifiﬁéiéiy
rely on the investigators' own commitment to civil rlghts issues.

OSE imposes almost no process costs directly on LEAs. OSE monitors
may visit three or four local districts per state every third year.
Otherwise,; they request nc¢ data and conduct fio ﬁegotiatioﬁs.

Indirectly,; however, OSE - program can impose considerable process costs
through proceédural requirements, due process hearings, or lawsuits under
PL 94-142.[7]

[5] Such a bargalnlng relationship between 1nvest1gator and

respondent is common to any form of law enforcement. Police offlcers,

for example; face significant process costs when they arrest an
individual reather than ignore an offense or creato rough Ju=t1ce on the

spot. -
[7] Thouun thase costs dre not well documented avallable estimates
are that a single wue process hearing can require an average of 62

person-hours' prenaratlon by LEA employees; and cost an average of about

$3,000 for hearing of‘lcers feeq legal representatlon, transcripts,

etc. (Some data on the process costs imposed by PL 94-142 hearings are

prov1ded by Rolaq§7§ Yoshida,; ''Developing Assistance Linkages for
Parents of Handicapped Children," U.S. Department of Education; Bureau

for the Educetion of the Handicapped, Washington,; D.C.; 1980 (mimeo);

M
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Most of OSE's direct contacts a

re with SEAs; and though OSE

traditionally prefers colleg1a1 negotiations over any forms of pressure,

it can impose process costs that make life difficult for state
Y

officiadls.
the Sthté's svécial education plan,

that the %4 is unlikely to live up

the plan, it can request voluminous

Speciai educcidion ofd ~inistrators in

a yesr to et OFF approval for its previcur three-year plan:

official « 't it.

the talénucie to ask for clarlflcar ons that . finally said,

ryr

us what _ -: want and we "17 do .
Ar additional prccess cost that
separate mous.oring aind enfo:ce.ent

these visits take place at least o1

done once every three years.

‘furictions.

Most sucli costs are imposed in the context of the renewal of

if OSE

to all of the assurances given in
additional data and analyses:

one SEA reported that it took nearly

As one

“Tt.ey demanded so many repcrts avd ciiled so often on

'"Just tell

12SE imposes on SEAs is the agency's
As discussed in Sec. II,

s every three years, when a team

from Washington <omeg in to review countless aspects of special

~ducation policies and practices. I

de;éj, and 5éé aélayéd a state's formuia grant funds.

f OSE is not satisfied, it can

States can do

monitcring efforts of OSE bécause these are routine, recurring federal

and Howard B. Casmey, "Report to the

Leglslature,ron Impact of the 1979 Amendment to Minn. Stat.

3b, - Education of Handicapped Children;"
Their estimates, however, are loose and

Educgg;on, St:. Paul, 1981.

reflect the experience of only a few
much higher for cases that are appea

Relatively few districts acLually pay these costs:
handles less than one due process hearing per year.

mlsleadlng for two reasors, however:

parents’ demands rather than payrthe

service request that costs less than

to flght, espec1a11y if there is any

anyway .
places:

Seeqnd the vast majority of hearingy
(For example, half the PL 94-142 duc process hearlngs ever

1981 Session; Minnesota State

nn 102117 subd.
Minnesota Department of
jurisdict. .s.) These costs can be
led to the state or end _up in court.
The average district

That fact is

First, many districts accede to
price of a due process hc¢iiing. A
$3,001 is cheaper to accede to than
chance that the parent would win
are concentrated in a few

conducted in California took_place in only c.e of the state s 1,044

school distr:.cts;
in Special Education:
research, Stanford University, n.d.)
aggregate procéss costs of PL 94~ 142

see Michael W. Kirst and Kay A: Bertk -1,
An Exoloratlon of Who Benefits,'

"Due Process

unpuullshed
Thus ; for some dIStrlCta, the
hearings may be very high.

[
~
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interventions, [€] but they can minimize the costs by acceding to OSE

preferences.

Technical Assistance

The laws administered by OCR and OSE establish broad principles
(i.e., "appropriate" services for the handicapped and
"nondiscrimination" for minority groups, women, and the handicapped)
without providing preciSé opérétionéi definitions. Even the most

detailed regulations cannot apply those general princirics to every

local case. Some local fa® ns to comply with federe - ~ion
requirements may be due as much to uncertainty about wha. .. to be done
as to any intenticn to deny beneficiaries their rights. Compliance is

,,,,,

Boch OSE and OCR provide technical assistance, but it is a very
important part of OSE's activities, and only a minor part of OCR's. The
agencies' budgets show this difference: OSE has $200 million to award

in discretionary grants, whereas OCR has $5 :.1lion. Technical

staff. More than half of OSE's professional staff menbers work on
research; development; demonstration; and dissemination; in contrast;

only a handful of OSE's staff members work in the branches that write
reguiations, evaiuaLe state speciai education pians, and review
compliance. ‘

OSE's approach to technical assistance is highly sophisticated.
Conisistent with its geheraiiy nondirective phiioSophy, OSE dvoids
creating an' impression that its technical assistance is meant to
influence local policy in any particular way. It often arranges for

independént organizations (e.g., universitiés) to design and manage

[8] This is different from the local school district-OCR
relationship since school districts could,; .at least theoretically, avoid
OCR proc: »s costs by behaving in nondiscriminatory fashion. ,
~19] seéé Richard F. Elmore and Milbrey W. McLaughlin, 'Stratégic
Choice in Federal Education Policy: The Compliance-Assistance = )
Trade-Off,"” in Milbrey W. McLaughlin and Ann Lieberman (eds.), National
Society for the Study .f Education Yearbook; University o: Chicago
Press, forthcoming.




O

ERIC

Aruitoxt provided by Eic:

- Sh -

technical assistarnce; OSE #lso insiilates its own technical assistance
specialists from its enforcement units. OSE's field services staff
review préliminéry drafts of state Speciéi eadééfiéﬁ ﬁiéhs and send

other staff who conduct compliance revigws. The field services staff
readily respond to requests from SEAs-for assistance. We came across
one recent instancs where an OSE staff member provided a state trying to
implement a small portion of its plan with eight successful examples
already in use by other startes.

Though OSE pays for the preparation of technical assistance

documents (manuals; course descrlptlons, cdase histories of successfu1~'“"

progects, etc:), they are written by 1ndependent grantees and
disseminated without OSE's endorsement or criticism.[10] Consultants
2.3 worksiops are arranged by LEAs and SFAs; OSE provides grant funds
$r1 thHose rurposes but aliows others to sele.t th:ir own tOplCS and
providers. In géhérél, OSE treats technical assistance as a locally
controlled professional activity, which is only facilitated by federal
funds. This avoids the pitralls encountered by other federal technical
assistance programs, which local officials often decide are irrelevant
to their needs or resent as unsubtle federal manipulation.

We have no direct evidence about how these activities affect such
key state and local policies as special education appropriations
service quality, or compliance with PL 94-142 féqﬁi?éménts. It is
clear, howéVér, that OSE-funded téchnicéi éééiéféﬁcé activities giVe

communication and renewal: Such activities may help maintain loc.l

specia’ sdication staffs as cohesive forces in local school politics;
and probably improve the performance of individual professionals.

In contrast; OCR's technical assistance activities are very
limited. Lacking funqs for major external grants ﬁiagfaas, OCR can
provide few of the training sessions, manuals, and compliance case
histories that OSE has provided so abundantly. Small programs for civil
rights technical assistance exist in other parts of the Department of

[IO] Many of these documents are wrltten and disseminated by the
N;E;onal Assor iation of State Directors of Spec1al Educatlon, whicl:

depends to a large part on OSE grants. However, few SEA officiatls
seemed aware of this linkage.

“y -
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Ti-le IV of the Civil nghts Act for desegregatloﬂ and language minority
rights, and the Women's Educational Equity Act for Title IX). Funding
for these programs has gensrally been less than one-fourth the level
available under PL 94-142. It was eliminated entirely in President
Reagan's 1982 budget request but has béen teémporarily restored (at a
lower iéVéi§ by the Congress.

Until recently, OCR has avoided providing any compliance advice
except in the context of complaint investigations and compliance
reviews. Many OCR officials fear that such advice, if based on
incomplete information about local conditions, could prove embarrassing
in later enforcémént actions.[11] OCR investigative staff often urge
LEAs to request helv from Title IV technical assistance centers; some
OCR "violationzcorrected" letters docuient explicit agreements iiat the
local district will receive advice from assistance centers or advocacy

ups. Several of ocur OCR regional office respondents claimed that

'N3

techinical a551stance from sich Solirces can often persuade local school

districi: to make more extensive changes than could be obtaimed even
through s:.ccessful enforcement actions. The effectiveness of Title IV
venters - in queStion, hoWéVér, because many local school districts

have iearned to doubt the legal correctness of their advice:

The reluctance of OCR field investigators to give compliance advice
is otcasibnaiiy a source of tension. Lr-=al officials who cannot get
answers to their questions can charge OER with playing a guessing game;
and with implicitly pressing the LEAs to provide beneficiary groups with
more than the law truly requires.tIZj In partial responsé.to this

deallngs between representatives of the Internal Revenue Serv1ce and

taxpayers. IRS agents have ngen adv1ce to taxpayers but have cautioned

[12] OCR 1s not . .o.ae in pe1c31V1ng thLa dllemma . The federal
managers of ESEA Tltle I have traditionally prev: 24 advice by letter
aA telephone but have occ3510ﬂally been forc~d to reverse themselves

a er conducting on-site monitsring visits. For Title I. the problem is

complicated by the fact that ti. 'ducation Department Audit Agency

conducts its own compliance reviews qguite independent of Title I's

monitoring. The Audit Agency occasionatly finde LEAs out of compliance

even after they have been cleared bv Title I. ILocal and state officials
have complained bitterly to Congrest akcut such incunsistent signals
from the federal government.

~y -
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complaint, OCR establishad small Regional [echnical Assistance Staffs
(ﬁfﬁé)‘in 1980. T ose staffs, composea of Section 504 compliance
experts, are meant to give more complete compliance advice than is
possible in the normal course of eriforcement actions. To date; however,
the RTAS have limited themselves to Section 504 program accessibility
issues, and have provided only written materials and general workshops .
while on site; RTAS do not ansver specific quéstions about the legality
of particular iocéi practices.

Despite the establishment of the RTAS, OCR nas not abandoned its
géhéréi relictance tc comment on local practices without a full
investigation. To date, however, the adoption of major technical
assist ance efforts has been blocked by lack of funds for external grants

and OCR's senéral reluctance to give compliance advice.

Encouraging Beneficiary Organization

Many federal agencies try to extend their influence by creating
allies at local, state,; and federal levels. OCR and OSE both extend
their influence by creating allies. Consistent with its genepgi

strategy of influencing school districts indirectly through the actions

-of others; OSE's efforts to encourage beneficiary organization are far

more complex and comprehensive than OCR's. Because OSE manages a major
grant program,; it can provide funds to guarantee that SEAs arid LEAS have
well-staffed special education offices (although OSE funds are probatly
not identifiable as staff salaries at the local level, salaries are -
specifically allowable éxpense under PL 94-142):. Staff of these
offices, it is assumed, can then act as local advocates for their owa

programs.iléj Since OCR does not administer major grants programs, it

[13] As our research makes clear, the assumption that state and
tocal special education staff will act as advocates for the Ediication
for All Handicapped Children program is a very good one. In the states
and school districts we visited, special education administrators were
long-time specialists in the education of the handicapped. Most had
started their careers as teachers for the handicapped or as college

professors of special education; several were either handicapped

themselves or had handicapped children in their families. Some were, of
course¢, more openly involved in advocacy than others: Many state

directors had directed lobbyifig in their state legislatures for. o
ambitious special education laws that predated PL 94-142. Local special

~J
N .
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cannot hire its own local allies. Several of OCR's regulations require
school districts to designate compliance coordinators; though some
compliance coordinators act as advocates for the civil rights laws they
administer; all. are district-paid employees with multiple .
responsibilities: Few local compliance coordinators have the degree of
specific proféééidnal training or the oppdrtunities to advance>in a well-
established career line that is common among special education
staff.[i&]

Both OSE and OCR encourage the activities of beneficiary interest
groups. Héﬁé&er, OSE's efforts are far better funded and organized than
OCR'S. At the nationai, state, and particulariy the local level, .OSE
sponsors both organizations of special education profeéSiohéié and
voluntary groups of parents of handicapped children: All of these
groups are privaté mémbérship organizations that receive funding from
dues, donations, and other sources. OSE support comes through project
grants tied to particular activities; however, without these grants,
many of the oiganizations couls not exist. ﬁxampiés of the

organizatio:ns. and their OSE-funded activities include:

o The National Association of Stiac.e Directors of Speci.l
E£ducation (NASDSE), which disseminates informal C:f policy
documents, conducts training WOrkshbps; and sponsors national

meetings between OSE staff and state directors.

education directors in the larger school districts also malntalnéd

contact with the state leglslatupe Two told us that they negotiated

with state leglslaflve committees; rather than their local school boards

or state educational agencies; for their division's annual

appropriations Those 1OCa1 dlrectors also saw themselves as leaders of
Special education directors in the smaller school d;strlct§ were séldom
as expressly political a: those in the larger districts. However, they
too almost invariably Aactéd as st:ong advocates for specidl education
programs and funds within the loval educdtional bureaucracy.

~ [14])] For results of @ study on the activities and effectxveness of
OCR-manddated compliance coordlnators, see Paul T: Hill et al.

Mechanisms for the Implementation of €ivil Rights Guarantees b ;X

Educational Institutions, The Rand Corporation R-2485-HEW, January
1980.

bey - -
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o Local Parent Advocacy Coalitions;[15] which inform parents
about theéir leverage on the writing of their children's
individualized education plans; train parénts for effective
participation in due process hearings, and provide parent
advocates or attorneys to héip parents in disputes with local
school district officials.[16]

S 7 B . A o

OER concentrates its limited funding on grants and contracts with a

small number of Washington-Based'nafiogai interest groups and a few
universities. OCR supporés them only to condiuct particular projects.
Funding is therefore transitory and focused on relatively narrow issues,

not general .organization or advoiacy. No group can rely on OCR

financial support for an extended perlod and none receives enough money

from OCR to support advocacy efforts in a large number of states or

localities. EXamples of OCR-supported activities include:

o A grant tc the National Organization for Women for a study of
mediation ds an alternativé to complaint investigation.

o Contracts with Hispanic-owned research groups to estimate the
numbérs of 1imited-ﬁng1ish-sneakiﬁg cﬁiidfeﬁ in school

language minority students.[17]

-

7 [15] There are only 17 OSE funded parent advocacy coalitions in the
U.S. However, their impact is much greater than this number would

suggest since they provide professional and moral support to many
unfundea groups througliout the country. At one such tralnlng session we

attended, two wcmen traveled severalrhundred miles (at their own

expense) to get materials and ideas to improve their own fledgling--

and unfunded--parent advocacy group.

[16] A separate program funded under. the Deve10pnenta1 Dlsab111t1es

Act of 1973 supplements OSE's efforts. That program funds 'Protection
and Advocacy law firms in states and térritories. Like OSE's parent

advocacy coailtlons, those groups provide legai representatlon and
counseling to parents. - 7 o
[17] These guarantees emerged from Lau v. Nichols, 414 U:S. 563,

1974.
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o A contract with a priVété cohsuiting firm to provide technical

assistance tc univ-rsities on retaining blatk students.

Few, if any, of these activities have directly assisted in the
formation or maintenance of local interest groups. To the extent that
any such assistance has come from Washlngton, it has béen initiated by
the interest groups themselves and funded by donations or foundation
grants. Examples include national ana1y51s and advocacy done by the
Children's Defense’ Fund and the local organ12at10na1 work done by the
National Organization for Women, all with foundation funding.

OCR has never treated major funding for assistance to interest
groups (or fo: R&D activities that could assist such groups) as a high
priority. Though OCR's total appropriations have grown from $16 to $54
million in the period 197531980;{18j its budgét for external grants and
contracts has not grown over that period at all.{19] OCR clearly
prefers to rely on its traditional strategy of using federal employees
to negotfate “compliance agreements in the course of complalnt
investigations and compliance reviews.

Creating Leverage for Beneficiaries and Advocates

This form of leverage is distinct from encouraging beneficiary
organizations. Once interest groups are established, they may or may

not have ready access to local decision processes. Federal agencies can

iricrease beneficiary groups leverage by requiring local governments to
consult with beneficiary groups by prOV1d1ng beneficiaries with spe01a1
access to courts or quasi-j ‘icial forums, or by giving beneficiary
groups the power to dpprove or disapprove how federal grants are used:
At a minimum, these arrangements ensure that beneficiaries' views will
be considered: Politically sophisticated and w:ll-organized interest

groups can use such leverage to influence a broad range of decisions.

(18] The figures in the text refer only to OCR s educatlcu )
activities; that is; we have deleted OCR' s appropriatiomns for activities
other than education when the agency was in the U.S: Department of
Health, Education, and Welfare. :

[19] Las: year the agency requesteqian increased technical

assistance budget, but this was turned down by the Secretary of
Education.
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Both OCK &  JSE make sor - . lort: ro creats leverage for local
beneficiaries and adve.atos. oo '~ sricrts are particularly vigorous.

It invests greafr energy to ensure t.i 72 statutory requiraments are in
place and operating for individualiz.d ediucation programs and due
process procedures. These ipstrumen: give parents enormous leverage
over the delivery of services to their cinildren. Coalitions of parents
can also raise broader issues of special edication policy through the
liearing process and subsequent appeals to the courts. The availability
¢: -hese routes of appeal strengthens parents' hands in all sorts of
iriformal negotiations. School administrators who are tempted to ignorée
parents' views in the formulation of individualized education plans know
that parents can initiate time-consuming due process hearings and may
also be upheld by the hearing officer: School board members and
super1ntendents are reluctant to oppose groups that are well organized
and have ready access to the courts.[20]

The ifidividualized education plan and the due process system also
confer leverage on special ediucation prcfessionals. Given the vagueness
of PL 94-142's service standard (free appropriate public education for
every handlcapped Chlld), expert Tudgments about children's needs are
highly influential. At a minimum;, no school district can offer a
handicapped child less service than its own special edication staff
thinks is appropriate. Should district- employed experts lower their
standards under pressure from the1r superiors, parents can obtain
countervailing testimony from independent experts. This means that the
professional standards of special education experts--psychologists,
social workers; child care workers, nurses, and physicians--establish
threshold levels of service quality.

[20] Though there dre no natlonal data on the outcomes of due

process hearings, evidence from a few states and iocali:..»s indicates

that parents prevail in between one-third and one-halr ot all PL 94-142

complalnts that are decided by a hearing officer cr judge. In an

individual case; the parents chance of prevailing depends on the issue

involved, the performance of witnesses and counsél, and other local

factors. In general, however; school officials must assume that parents
who initiate complaints have a good chance of winning. Se irst and

Bertken; op. cit.; and Peter Kuriloff et a1 , When Hand;cauped €hildren
Go to Court: Assessing the Impact of Legal Reform of Special Education

in Pennszlvanla, Project “No. Neg. -003-0192, Project on Student

IKI '
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Consistent with the low priority it attaches to indirect methods of
influence, OCR has not made méjdr efforts to create beneficiary
leverage: OCR's regulations for Title IX and Section 504 :cquire school
dlstrlcts to condict one-time self-evaluations of their romp.iznce
status and to establish local grievance procedures. These processes now
make real but minor contributions to local beneficiaries' leverage.[21]

We expected that our fieldwork woild show that local beneficiaries
used the threat of a complaint to OCR as a source of leverage in
bérgainihg with 5chooi officials. However, we found that the threat of
an OCR investigation was seldom an important bargalnlng resoiurce. In
addition, potential complainarts seidom understand the law or OCR's
mission well enough to formilate the issues effectively:[22] Their
complaints frequently raised issues that were outside OCR's Jurlsdlctlon
(about 40 percent of all complaints to OCR are closed without investigation
for these reasons) or requeétéd remedies that OCR had no power to provide;
Many complainants make no effort to resolve their problems locally
before contacting OCR. Most of the school district respondents with
whom we discussed particular cbmpiéinté claimed that the first

iiformation about the complaint came rom OCR; not the complainant. OCR
regional office personnél éstimate that nearly 25 percent of the complainants

contact OCKR without first warning school officials.

Claxélflcatlon and the Law, National Instltute of Educatlon, Washington,
D.C., 1979. o

, [21] Hill et al., op: cit:,; concluded that Béﬁéfiéiéfiés and their
advocates have, on occasion,; been able to use the self-evaluation

process to create 51gn1f1caht local compliance agendas. Likewise; many
local officials are wxllxng to grant beneficiaries' requests rat her than

subject themselves to thz inconvenience and possible embarrassment of a
formal hearing. With relatively minor changes in requirements--e.g.,
periodic renewals of self-evaluations, publicavion of resilts,; and
greater publicity about the existence of the grievance processes--these

scurces of leverage could become somewhat more important: But without

major changeés, such ds giving benéf1c1ar1es Standing to sue over

inadequate self- evaluation grievance processes; these sources of

leverage could never approach the power of those established under PL
94-142. -

[27 OCR s jurisdiction and authority are not unlimited. It cannot.
be a source of relief for complainants simply seeking revenge on local

officials, nor can it force people to change their attitudes and
beliefs. We encountered instances in our fleldwork where a parent or
individual had a grievance that fit within OCR's mandate but did not

know (and was not tecld) how to submit an appropriate complaint.

7y
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A few sophisticated intercst groups, especially the NAACP, were
able to use the threat of complaint to OCR effectively. Local officials
know that thosé groups understand the law well enougli .o formulate a
complaint that has face validity, and know OCR ptbcédurés well enough to
provide the background for a serious investigation. The threat of an
OCR investigation is always impiicit in thosé groups' bargaining with
school cfficials.

In general, tlic threat of CCR's complaint investigation has seldom
become an effective tool in the hands of local advocates. Compadred with
the locaily administered PL 94-142 indiQiaﬁéiiiéd education plan and due
process fequireménts, OCR's Céntraiiy admlqistered complaint process
does little to encourage or strengthen local beneficiaries' efforts on

their own behalf.

Individial Sanctions

Iindividual rewards and sanctions differ}from the corporate rewards

and sanctions discussed above; they affect the income, satisfaction, and
cdreer prospects of individual public officials. Adverse personal
publicity; bad performance ratings, and firing are all examples of
individual sanctions; promotion; praise, training opportunitiésy and pay
raises are all examples of individual rewards.[23]

Neither OSE nor OCR directly manipulates individual sanctions.
Neither agency hires, fires, or promotes local school administrators.
However, actiong by the two federal agencies can stimulate local events
that affect administrators' careers. The c¢ffects of federal actions are
{iidirect and dre mediated by the reactions of local beneficiary groups;
newspapers, and school officials, but the effects are real: Locatl
administrators are keenly awarc of personal costs of fighting with

[23] The distinction between corporate and individual sanction is
murky when, for example, an official is fired after his organization is
penalized for noncompliance. The distinction is clear, however, when
individual carcers are affected in the absSence of corporate sanctions.
For example, even while working Successfully to avoid an official
finding of noncompliance, individual of <cials can suffer adverse
publicity, have their Schedules preempted by enforcement actions and
litigation. and lose control of the day-to-day activities they are

supposed to supervise.
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federal 3gencies, and are therefore eager to conclude any business with
OSE and_OéR as quickiy and smoothiy as possibie: Examples of the
individual sancti as that are impiicitly threatened by any inté~  ion
with OSE and OCR include:

édhtroVérsy. Officials who are chérgéd with improper
administration of federal funds or denial of civil rights often find
their reiationships with beneficiary groups seriousiy strained. Such
strains often persist even after tne original charges are droppéed or
proved false. Even if the local school district is eventually found in
cOmpiiance, it is iikeiy that some local peopie wiiivcontinue to believe
or suspect that the official is not fair or competent. Knowing this;
OCR field investigators occasionally either enébﬁfégé complainants to
ééék pubiicity or make contacts with iotéi héWqubers themseives. Such
publicity, often in stories headed "School district may lose federal
funds due to maladministration," calls public attention to the local
official's intransigence. | /

OSE has sought publicity for a few of its battles with. SEAs. At
the local level, parent advocacy centers and other OSE-supported
beneficiary groups routineiy'USé the news media to pubiicizé their
grievances:

Suspernsion of the Assumption of Competence. No official can

operate without some range of discretion based on deférence for his
expertise: Merely having a fec ~7 ageacy come into a local school
district casts doubt on an offi¢ ~l's competence. Enforcement actions
and judicial hearings suspend deference to the official's judgméht and
force minute examination of his or her actions. Such processes can
bring to 1ight small errors that may never have been detected and raise
the possibility thet the official will never regain the deférence he or
she had enjoyed in the past:

Most local officials we interviewed had dealt with OCR or PL 94-142
disputes without any such ill effects. Perhaps to avoid édVérsity, some
top-level local officials delegate responsibility for dealing with OCR
to thrir subordinates. When this occurs they send an impiicit message
that matters should b aceforth be dealt with smoothly, i.e.; that top

officials should not be troubled further. This creates an incentive for

the lower4ievei officiaié t) reach a négotiated settlement with OCR.

8.
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However, we encountered a small number of officials whose dealings with
OCR investigations or PL 94-142 disputés had blighted th-<r careers.

Onie state svecial education director we interviewecd was resigning
because a complaint had revealed his office's systematic failures to
rectify known cases of local noncompliance. An assistant superintendent
in a large LEA in another state was demoted Eé a ﬁindr bureaucratic pdét
of the district's ESAA grant: j/

Even when local cfficials suffer no tangible harm, many feel robbed
of the satisfaction they sezi from their jobs. As one special education
administratoa told us, "I think of myseif as someone who wants to help
these little kids, and I think I'm good at it. I hate it when people
poke around trying to show that I was uncaring or did something wrong."
Conséquently, most officials deal with disputes over civil rights and
the handicapped as iffthéy posed présent dangers to fheir careers.

Loss of Control Over Working Time. To respond to enforcement

- dctions, local officials must set aside at least part of their normal
duties.[24] For many officials; this represents a potential threat to
.their career goals. At a minimum, it means that activities for wCich
théy dre normally responsible may be poorly done. and their records
blemished accordingly. For higher officials--aspecially superintiendents
and people aspiring to be superintendents--ioss of control over working
time mdy cripple projects on which they had pinned their hopes for job
security or advancement. Likewise; ddministrators who are assigned as
part-time compliance coordinators for unfunded requirements like Title
IX and Section 504 can definitely suffer from the time demands of
federal requirements:[25]

Such individuai sanctions do not always work. Some local

administrators are able to turn some Of the sanc-ions, especially

[24] We found at least one off1c1al who was clevpr and powerful

einou shift these burdens to his subordinates, who then lost control
© ove: r working time. This offi:i~. never negotlated W;ghﬁ@@R to
reduc: .dta requests Or 1nveut1gat10n efforts. The subordinates deeply

resented the federal intrusion, not reallzlng that their-supervisor was
using them so he could present a good guy image to OCR.

[251} See H111 et al., op. cit.; about the tack of career rewards

for local Title IN and Section 504 coordinators.

8;
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cive. e iuiliuity it _onlroversy, to their own ddvag;égé by portraying
voderal orficiala i~ cutside meddlers or program reqiirements as
dnre sonable, and themselves as defenders of local autonomy.
Administritors in very conScrvative communities can occasionally feel
comtortable taking such a course. Most of our respondents, however;

a2 ideresd that an extremely risky factor, and preferred to avoid tuc

personal risks of opposing OCR- or OSE-supported advocates whenever

Infiv.iili»RéEgiﬂS
Fader sl agcncies can create individual rewards for locatl
;... trators who promote el compiidncé dctivities or cooperdte with
al otficials Sucli rewarus arc scldom obvious direct payments for
(uiees vendored.  Thiey are activities that enhance administrators'
ireor opporitrities or their status within their own school systems.
LCK is dble Lo offer few such rewards: It does not subsidize

Crlainiing orograms or prizés, .nd there is no obvious civil rights

ddder (e 4 succession of positions in school districts,

to sovernment, or federal sovernment) up which professional civil )
“Uaiits compliance specialists can hopé to ddvance. [26]
CsE creates mase individual rewards for special ceducation
ChninisLrators. Siiice before Jhe enactment o: PL94-142, OSE has
covtoa vy nuviuced the development of tha spcecial educat ion
Ceeaon. Now special education is an important academic discipline

Crers moany carcer opportuiiities in research and teaching, as well
cy o4 tinieal and administrative career ladder that unites teachors,

Svancipals, LEA and SEA administrators, and federal cmployees.

Toe maintain schools ef education, funds researvch, subsidirves
v nnces e vingte and gradudte students, and helps pay the salaries

5y calvartt g

Cint: itors at all levels:{27] It also e onrages professional

foe] There way be such g career ladder in higher cducation--from
e o tederal educational opportinity specialist to fuli-vime civil
Go . o iiimator in a college or university, to employment as an OCR
Loioni! direcror or washington office manager: Pat mo such career

oS lien is evideiit on the olementary and secondary level. See Hill

i1., op. cit., Chuap: 3; for s discassion of carcer incentives for
iuhts coordinators in higlier education.

P o94-142 also helps reate career opportunities for another

vrofessionals, viz., the small number of attorneys who
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moectit:s Chat reinforce individuals' carecer iderntitics and provides

vpporcuniti personal recogniticn. there are,; consequently,

impertant i dial rewdrds for local educitors.

The cffects of these individual rewards are pervasive. Though the

tpécial education profession existed before NSE, it is a cohesive,
strong .ource of local #1lies for PL 94-142 program: largely because of

OSE's consistent and gcrnrous nurtirance.

DIFFERENT MODELS OF TUDERAL INFLUoO

As the preceding shows, the two agencies use all of the inflinence

mothods, but in différent ways and with different degrees of emphasis:

el S, S . . st 1
I'ible 3 summarizes the diffe~ -5 in the two agencies’ veliance on the

various influence mechanisms:

Table 3

COMPARISON O™ 0ER'S AND OSE'S USE OF INFLUENCE METHONS

Importance of Methnd
Method _ . ~ OCR 0SE
Threat o: corporate penaltieés Secondary Slight
Individual sanctions Secondary Slight
Process costs Primary Slignt
Corporate_rewards Slight Second&r
Individual reé-wards Slight Prumac«
Téchnical assistance Slight Prifgi;
Beneficiary organizations Slight Primary
Beneficiary .average Slight Primary

Table 5 makes evident several facts thdt were implicit in the
First, OSE mak - significant use of a broad

OCR

vreceding discussion.

rusoe of influence mechanisms than does OCR. Socond, rotios

:;;)x’;.r(:i.lli'/:i: in representing parents. 'l‘hvough i dicapped taw is
ipparently not a highly licrative specialty; it creates cncugh business
' 0OSE subsidizes
advocates

Lo enwourage some law sclicols to offer related courses.
dome of these courses, and also pavs. . for the training of 1
t . . . . . N N ARS o N
""reating Beneficiary Leveraze, above).

e
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poimd: tly on mechdanisms that reguirve doyvo .t federal involvement
in monitoring local activities and impo:ing costs and penalties. Tl

, iand individual sanctions

threat of corporate nwnJ]Liwd‘ process
are OCR'S primiry mechinisms of inf! .cncey they gre all directly
operated by federal offici la--field investizators, regﬁonai dircct)rs,
anct headaguarters personnbi--who negotiate directly with local school
ot ieiails. Thivd, in contrast, 05k relies primarily on mechanisms that
rely on the self-intercsted actions of local iriividunié, parti~ularly
special o edneation professionals and parenvs of handicapped chiidren.
oSE provides g osyvstem of indicvidual rewards and techiical assistance to
motivate and miide Tocal })I'()I:(‘,Shic!ldi.g‘ and provides sesources for
beneficiary groups to orvanize and act on their own: These o0 ey oncos

retlect the twe orgianizations' histories i philosophies.  Thay

Tepvresent two vers ditfferent basic models Tederal i “tuer . The
N - . - TP ] oL T v r, > 3 — I 3
st refilecting OCR s dominant mode of influence; ix anfe S the

. - . . yren ¥ . e o . .
cocondlorerlecting OSE' s emphasis, s promocion.  The rest c: Lois

sectionwwitt define the two models ond explain tneir basic assumptions

Tomitaticns.

Nl orcemens

Sont replatery svstems, incliuding OCR's, dre based on an ccohiomic
model ot entforcement develoned (o bxpiéin ~he regulation of private
firval s The model is easiest to explain in terms of profit-making
bz ensess: It assumes that firms violate specit:c legai requiremcnts

tesge, antipeilution [aws) beécause it 15 more profitable to do e,

N tindng existing practices {(e.g., continniug Lo use toxic ¢ smic s
oroto LJiischarges ydllntnuﬂz is chea; »r than hhunging tliose prictices.
rorcement works hy ma?fng noncowpliance less pfofitab]e than

[ ..‘}?13‘:Iw.v'

Yo deter noncomplidnea, regulatory agencies must make regulated

corms believe that there is a finite probability of be g found in
colation, and that penalties are cervain once noucompliiance s

A TN N el : lisenussic . f enfi einent thoory. Sa

s voan excellent general discussion of enforcement thoory, Sce

i oand Richard J. Zeckhauser, "Optional Standards with
Satorcement," Poblic Policy, Voll 27 Fall 1979, pp. 337-356.
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detected.  For firms, nouc mpliance is a rational strategy unless the
expoected viiiue ~7 the fine (i.e., the likelihood of detection w:ltipliéd

1

by the actna! :ine) is greater than or ~ual to the costs to t - firm of
it its dctivities to come into ¢ apliance. Smalle- penaltiecs mey
induce complia: o if firms .-¢ avers. to risk or if tiey dlso take

i tount of intaigible costs, such o oad publicity. In addition, he

Louts of fact-finding, negotiavior ind litigdation can be & RN
Aand ofrectively increase the v W& fines paid by vielator: ;

This model makes explicit qwmptions behind OCR's usc of
cornorate pénxltie; and proces osts. [50] OCR identifies instonces of

noncompliance, eic.or through compliauce reviews or complaint
invest:cition, and cam ifapose sanctions to punish violators. School

dintricis take decon it o: the frequenay and accuracy of “nderal

menitoring orierts and the likelihood -iat OCKR can imposc a penalty if

; ! 3

{0 tries Lo do so.  They ilso couasider the intingib costs, such as bad
publicity and the stress of dealinug with OUKR.

Some irportant differances between school districts and private

S G tirme comp. cate the problem of ~nforcement. For example:

23S Lhonrocens costs dare Lwo-adged swords, however. Luforcement

apencies mtow o aiso pay suchocosts, d lrigh process costs might ferce
chem LO Cet the leve of tigir moaitoring - forts. Taoaddition,

regnlated must bedr preosess costs whenever they ace charged with a
ire guilty or nov. If a Substaiitial fraction of

the firmd cho 1owith viclations are eventually found not guilty, the

violation, wiher they

cornnecLLoh beLEe L proco. s conts and cther penalties is attemuated:
Cyiiess COSUS Lo e acorne Lo the regulated industry,
pecitfically to the violator:-.

! :

S0} The eco. mis model does not expressly conside: 1
et ons . fover~ Limilar modinl conld: however, explai:
Spe el ol 1o the abscnoce of dily o crntives to change tinc Ludit
Colraas of action, i lividual loeal officials will contimne _sbitually

Gl aminatory ceraactoes. lidividual sanctions increase the personat
cont o discriminatingl SO that chiging a habitual discriminatory

pract o is less personallv stressful than continuing it: Therafore,
cootiv. ol loedl officials gy stop discriminating even when they know
St corporate penalties are unlikelw. Uinfortiinately; tlie enforcement
ol i owvery difficult to operationa.ize at the individnal level, since
- st i benefits are subjective.  The essential logic holds,
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O Because school districts are 1ot .a b »ss to make a profit,
theis tinancial guins from comdurecing compjidnt programs are
ibrrd to estimate. It is therefore di: 11t for OCER to
detersine whit i of or how Targe a po altw stionld be

poshd, or fnr a schoor district to es Lte what costs it is
Vikely to have to pay: '3t

o Eecatse school districts do not oparate in a highly competitive
arket, severe sonctions e not likely to put violatcrs out of
[EREN S LS.

. Bocause sohool diéhricLs doe not charge for their services, the

costs of compliance (or of penalties) cannot be passed on

direcr ly to con s Poblic agencies can, in théory, aiss

Caxes, but omany LEAs ar.  the fimit of their taxing authi..

And Tean pay compliance conts nly b oreducing other services.
Fur othese redsons,; ttoto o virtually impossible for OCR 1o calibrate
sis o tines o other sanctions exactly. [32]

oo ioreement doetions cignificantly affect many

ticial: dread adverse publicity o have

bodist e vy 3
cred time aad mon : vote U negsotidtion and l1oo,gation, Even
e nouncomplianee Is o hard o detfine ad penalties cannot ! imposed

“hoprecisics school districts are cicarly willing to con 2 a wood

Gl to avold tde process costd, individual sanetions, and penaiiies

chrtorcement  Gon ] ok cdan eredate.

B Toenalties” and Ycosos" dnciude 311 the compouents of
ooonrior et modo s carporate pendlities, individual sanctions, and

[T RS S TN N o

Pro BEven i osanctions could bhe ore
seldom have miuch nilnence over the lovels of pénalties
Poliai 1 drter estion by state, loca., and Congressional
Grircials elevates these eoisions at least to the Secretary's level;
: vegnlarly rediuced to mere tokeis by thiat process.  That
does not distic ish education from othe:r ireas of

1nely calil rated, enforcemen.

Pl T en e

f1et, Howeves
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Promotion

Promotion 1is a more Sub;ie and diffuse influence strategy. Because
it is difficult to reduce to a simple model, it has not been
syStematicallv formulated by social scientists. But promotion is a very
effective-~-and possibly the dominant--mode of intergovernmchtéi
influeonce in our federal system.
entities who will act in thz2ir own intérests to promote federal policy
goais. The classic example of a federal promotion . trategy is the
Ag-icultural Extension Service. Féderal officials and local farmers
share the goal of increasing a; «ultural productivity; USDA extension
agents provica information about new techniques, and farmers adoptAthe
techniqaes on thelir own initiative.

Net all promotional sctivities can be as simple and direct as
Agriculunral Extension. Local actors may not acknowledge the federal
government's competence to ive technical advice (as was the =ase with
fediral efforts to promote the adoption of "ousehold energy-saving
devices). or be willing to adopt federal priorities (as. had beeun the
case with affirmative action requ rements). As showr in a study of
Swedis. occupatiohéi safety and health programs, promotion can be
offective ecven whep pricrities <re in dispute.[2:] Promotion cin work
whenever cultural norms favor regotiation ameng atfected groups and when
4 well-established locdl group, however small. is willirg to acc ip
support of federal program beneficiaries. Any influence strategy that
~61i6S on the actions of local people must therefore encour. - (and in
wome instances create) local factions that are naturaily sympathetic
with fedcral orogram goals.

Creatii, & federal »romotional strategy in educa=ion is not a
simpie matter. The federal government typicaily has neither the
technical expertise nor politica’ legitimacy to intervene openly in
incal affcirs. Local educators hotly resist auv federal
prescriptiveness about instructional processes, and local communities

) TES]Egzeycn Kelman; Regulating America, Regulating Sweden: ,é,
Comgdrative Study of Occupat.iunal Safety and Health Palicy, The MIT
Press, Cambridge. ichuset.s, 1981.

Co
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tend to be divided about how much special treatment for minority groups
is desirable:

A5 OSE'S viperience shows; however, local reluctance to adopt
federal priorities does not rule ocut a promotional strategy. OSE's

promstiondl strategy uses a wide array of Sources ..i local support. is

the preceding subsection demonstrated; OSE has created ai.l .. rtured .
whole profession, affected public Attitudes, pruvided ne ritat ve
techiiicdl advice, holpe ! orger ize beneficiary groups, -id =+ o

¢k .inels through which local special education supporter: ... assert

their demands. Furthcrmorc, OSE has been able to fostef these
promotional activit - through its fairly rigor»us mcnitoring and
enforcement cfforts ot the state level.

Promotion is not withoit ' .& drawbacks. Advocatss for special
~ducation are '-tter <~rganized and more skiliful in some localities thar
in others; some schoo. boards rescat the financial demands fmpoécd by P
94-1%2 puavantces; and some comm.niii-s have vocal opposition groups.

USE'« critics (e

.g., the Education Advocates Cealition previoisly
discis.ed) po.rit te - itations of the promotfonﬂi strategyv,; and
demand 4 g ooater o :nfoircement at the Jocal tevel. They
argue, in erfect, ~ promotional st.ategy gels adeyuate education

for handi ipped ¢hil. 1 who live in law-ab’ ‘ng school! ¢istricts and
whose parents are sophisticated and active. sut it does no protect
children whose PEATr& e uninformed or pa~sive, oi who face determined

opposition from Sche ! c:iticials.

Since thé passdge of the Elementary and Secondary Education Act's

Title T 3n 1955, ach of the debate a%out the administration of federal

education programs has concerned t - chei. ° iween tle énforcement and
promotionai strategies. Scandals wt o - federal funds and
charges of ignoring federat inten: ite dem. . for rigorous
enforcement, {34} and iocal superin: worté and $chool ﬁonrd members

134] At lcast three such "scandals® have led to significant

sves dn enfor. »ment activity. A report on misuses of Title T funds
~1 enormous increases in federal monitoring and auditing (Ruby
dad Phytlic McClure, Title 1 of ESEA: Is It Helping Poor

7, washingion Research Project o7 the Southérn Center fd{

[ T
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. i-cz2lly demand "mate help and less bullying' from the federal
o “ufii. 1351 2 a result, all federal education programs, OCR and
WRei . wse semhoations of éniorcemerit and promotion:
"t debate swings back <nd forth between advocates and oppcaents of
the wo strategies. Most participants in the debate iﬁﬁliéitly
r-.c_..:ize that both =nforcement and promotion have strengths and
we sknesses, and that smme situations require more of one stritegy and
lesc =f the other. But there has been Fittle systematic effort either
to assess the two strategies' effectiveness or to identify their
respective best uses. Section IV lays the groundwork for such an
assessment by presenting results of our research on school districts'

responsés to OCR's and OSE's efforts to influence them.

Studies in Public Policy and the National Associaticn id>r the

Advancement of Coloved People Legal Defense and Educacional Fund,
Washington, D.C., 1970). The plaintiffs in Adams v. Richardson claimed
that several states were maintaining racially discriminatory dual

systems of higher education, and the resulting court order required OCR

to incredse sigﬁif%cgntl§ its allocation of staff for complaint
reSolutiQﬁii”?ﬁgiﬁducétibn Advocates Coalition report, pp;igipilﬁailegéd
widespread moncompliance with PL 94-142, and led OSE both to increase

it ~wn monitoring eéfforts and to include NCR staff in its reviews of
state plans, routine monitoring, and complaint re<’ 1u:ions.
[35] See, for example, Hearings Before the “vbhaonmittee on

Elementary, Second.ry, and Vocational Education ..{ . - Low-ittee on

Education_and Labor, House of Representatives, 95t . :g.; 1St sess., on

H.R. 15, Parts 16-18, 1977.




IV: RESULTS OF FEDERAL INFLUENCE EFFORTS

Section III explaine. how OCR and OSE try to influerce school
districts. This section examines the responses of SEAs and LEAs to
those efforts. The specific responses we examine include:

o Changes in SEA and LEA decisionmaking processes;

o Changes in specific educational or administrative processes -

and

o Changes in general policies.

The discussion is organized around the two basic influence
strategies identified at .he end of Sec. III: enforcement and
promotion. It reports our findings about typical state and local
responses, first to federal enforcement efforts, and second to
promotionai activities. 't then briefiy mentions beneficiary responses
to the iLwo strategies. Because OCR makes the most assiduous use of
enforcement, most of .he discussion of that strategy will f=cus on OCR;
corréspondingiy, most of the discussion of promotion will fo.us on OSE.

*MEQRCEMT]

Lfferts on NDecisionmaxing Processes

In the nchoot cisiricts we visited, we found a remarkably
cinsiscent ot of responses to OCR enforcement actions. According to
local offi.ia!s; districts' responses to OCR mature and stabilize over
time. After a panicky and highly disruptivec reaction to the first OCR
COmpiiance revies ov compiaint investigation, most districts deveiop
orderly procedures both for dealing with OCR and implemerting Aarn
required policy changes.

Accounts of d. tricts' first contacts with OCR are uniformly
dram:tic. District officials feel trreatened by OCR's i.,.iries,; afraid
that thoy might become viitims of "witch huniing:" OCR's initial
contact=--whi_h usually comes in the torm »~f a étif£; iégéiiétic

weried roquent for detailed information about the district practices to

Q T
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be inveétigated--ofteh makes local officials think that OCR enters an
investigation assuming yiat a violation exists. In addition, many local
officials have an exaggerated image of the penalties that OCR is likely
to impose. In cur interviews, some even discussed the possible
consequences of an OCR investigation im such *.-ms .. ‘goillg to jéii.“
Thesé concerns pervade th. . .} district's adwin .rative staff.
Preparations f.r a dis. 1 tirst OCR visit typically involve membe
of i - school board; t: =zuperintendent, heads A mémbers of mos-
“entral office staff units, aad principals and tcachers in all sc

\at could possibly attrs.t OCR investigators' attention.

This "crisi." response is exactly what we expected to find.

.dertaking the fieldwork, wé konducted informal conversations with
state school board members and loci! superinténdents who told us of the
eNnormous diéruptions caused by OCR site visits. However, we were
surprised to find that such disruptions are one-time events: After

thoir first experience with enforcement, local officials gain a more

moderate view of OCR's intent and capacity, and develop bureaucratic
chaniiels for the routine processing of future investigations. Most
sub&eguernt OCR investigations are secen as minor preblems to be handled
routinely by spgcializéd units in the central office staff. hool

board members; principals, and teachers are scldom involved.|1]

(1] Local offici.ls clearly have an incentive to cont.iue.
portraying civil rights enforcement as a highly stressf  and disgiptice
phenomenon. The pubiic perception of OCR as a rough anc ursc upt’ous
investigative agency threatens NCR's political support. _ongress, in
particular, cannot support a federal ageucy that bullies local public
sfficials. OCR site reviewcrs thérefore are under pressure to prove
their reasonableness and moderation; local officidls can easily find
allies to support them against OCR investigators who exceed their legal
author ity or bargain harshly.

Our fieldwork revealed so few abuses of OCR': authority that we were
forced to ask where the stories and sterecotyp - came from. Local
officidls and OCR staff both agreed that OCk .as far more aggressive n
the early negotiations over school desegregation than they were now.
Stories of recent abuses are few and far between, but most are widely
tnown and frequently repeated. Though Jsw local officials coulid cite
iy problems from their own experiencé, many kiew about two 1978 Title
[% actions. one opposing father-scn banguets and another oppos ing local

4+ us ecodes. Locial officials have good political reasons for keeping
Gt Jléries alive. But, @5 we learned, widely accepted st-raotvpes are
5ad =~ arces of evidence about actual agency p ~formance.

Q G
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The L . acracization of LEA responsie: is conoistent with
organizat-u :1 theory. As Thompson argues, organizations seek to buffer
their "tecnn. al .ores” from the effects of new pressures bv

‘tablishi:g special administrative nn:::.[z} Meyer dpplle the theory
to school :zistricts.[3] wuc. =i .:" - .triccs come mder external
pressure (:.g.. from reguiatory age... . .5 or courts), they protect their

"tachnical coret’'--schocls and clessrooms--by creating new central
office units ch.:jed with responsibility for compliance. These units
answer any rec¢  srs from regiilatory agencins and ceourts,; énd try tc
deflect 2ny ef:. -is to change schenl or classrcom activities. Such
units transform ;otentially disruptive demandss into routine bureaucratic
work. ﬁe&; nge. o néw dema- is (whether from parents, school board
politicians, or & :ie and feder:! regulators) are purely procedural:
New records are koL, reports tiled, officials appointed, and
administiative unics established. Changes filter down to the schools
slowly and in t'. most iimited {orm possible:
(UK mon take advantage of a local school district's initial

~oxperience and anxiety. |- :stigators can push for compliance with
more vigor knowing the district will acquiesce to avoid further
troubles, real or 1mag1ned Mii:  districts appear more wiiiihg to make
concessions to OCR on their firs. encounter than tater. The number and
digree of those concessioins, he -ver, is limited by two factor:. The
first is ths district’'s unwillingness to change procedures that they
think are ”fight“ rducationally: One district we visited dug in its
heels when staff helieved a "train.bic mentally retarded” student was
better served i .+ special facility than .1 a neighborbood school. It
wis for the best interests of the child, they érgued, and fﬁey would not

c.cede Lo the parents' preferonce to have thé child déclared "educabla

| James D. Thompson. Organizations in Action, McGraw-i1ill, New

B John W. Mever, The __pact of he Ccntra114ataon of Educational
“anding and Contrel on State and Iocal nganlzatlonal Governance, _
Program vaort No. 79-B20, Stanford Urniversity, August 1979; and John W.

:20, Institutional darnd Technical Scurces of Organizatiohal
ir ‘ng the btructure of Pducatlona] Organlzatlons Project

Stanford Unlver<1ty May T1980.

Miover i’f:_

Soractne
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mentally rétarded.” The sccond fdétér chat limits a district's

willingness to make concessions is the presence of a lawyer on the

district's =ide: Some districts have obtained legal counsel even before
their fivst brush with OCR (usually as a result of contacts vith other

.ral ciiforcement agencies). Thosée discricts rely on the lawyer to
define their rights and obligations and are unlikely to mak. concessions
merely to appease OCR.

The "crisis" response described above is a natural part of the

t

district's learning process. Immediately after the first "crisis<." the
LEA orgnnizés a much tighter and more orderly response system. The
Gota:la of the subsequent organizational response vary. In the larger

districte (generally those with over 25,000 student popu ation),

rhspohsi%x?iﬁy for contacts with OCR was delegated to feder.:i program
special i1.8.]4] Thosc specialists were résﬁthibié for analyzing

Commur ions {rom OCR, thalnlng any requested information, plannlnv
and m. ~ing district cooperation with sité visits, and supervising the
impler  tation of any negotiated policy changes. They could become
deepl nvolved in particular investigations. and some were keenly aware

of the potonLiai Lnd1Vidual sanctions and effects on local practices
th. ©CR's actions could create. But the stress of dealing with
nnfre;wmcnt officials was usually limited to these few specialists.
Schoo! board menbers were often not informed about fact-finding and
negotiation eiforts: (5] superintendents were rarely participaﬁts except
to greet the OCR team; and school principals and teachers were seldom
Affected, except insofar as limited specific changes in their practices
were required by a negotiated settlement.

[4] Surh specialists 1re often dxfflcult Lor outsiders to find.
Their role is internal to the educational bnxﬂancfary and they often
foive very low public profv‘(a. Their titles are not descrlptlve. e.g.
"compiiance officer, " "fed .1 programs coordinator,' or "assistout
superintendent. " To find siuch officiats for our fieldwork, we found it
most officient to ask for the special education director, whom we then
queried for the names of relevant people. We can only specllate on the
ditficultics a compldxnant encounters when trying to find these
officials in ovder to lodge a grievance with the ]oral school system.

(5] Iu most instances, school board members learned of enforcement
actions 1nd11vbtlv through press reports or xoprosontaL10n< by

LOmlelndHL\ during board meetings.

q
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Few of the smalier districts could afford Lne luxury of a full-
s :Amp}ianc¢’$pecialist. In mous. such districts,; however, the
superium:;&icnttoir a deputy became thie de facto compliance specialist.
Again. those foiciélﬁ auickly ledrned how to deal with OCR in a routine
fashion, without perturbing school board politics or the schools:
Several diStriCLs, both iarge and Smali, alsc ~ctained local
private attornevs to counsel and represent them after their first
contacts with OCR. The attorney usually ﬁrovided straight “ciward legal
ddvice. c.g.. on the limits of OCR'S mission and aiithority and cbout the
EEx's apparcent obtigatfons under federal statutes and regulations.
Attorneds in some districte also gave tactical advicc, and some drafted
respe:. onowo UCR's letters and conducted negotiations peernaliy. In
vege 4 stvicts with full-time zomplirnce coordinators, the attorney's
ol viaried ffum case (o case, deending on the 10gai and poiitical
com; oxity of the problems invelved. Attorneys can make matt:rs very
dirt:cult tor OCR by, “or example, citing case law questioniiyg the

dgeinnov's authority, [o! and counscelire local _chool districe stalf with

regard to their obtigation Lo pvavide data (e.g., advising the school
district Lo cliim that the aata r- quested are covered by confidentiality
rulesy . Some investigators apps r to relish these sorts of cacounters
GuUilers Hrafdr to avoid rliem wienever poseibie:

Ciica rwépvnSiE;iiLy for cntorccmonL—rciaLcé work is delegated,
nrobiems s ldom come to the atiention ¢ the superintencaunt or school

Board members.  Top of{icials become involved only if megotiations break

£
Y ... wur it the OCR regiona! office threatens to.send the case to

Wasiotgton tor enforcement.  In normal circumstances, OCR's influence

>
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The next subsection discusses the

substantive oo fe. s processes, i1.e. . the ways that school
districts chango es in respoanse to OCER enforcement.

"6] One ex mpls conceras the scope ©f OCR's juiisdiction. Some
foderal courts have ruled that, so long &. a schonl or its students
receives federal funds, OCR may investigat- anv alleged violation.
Other courts have restricted OCR's purview 1 complaints related to
programs directly supported by foderal funa- OCR regional offices are
forced to follow different practices, dépenc>-.= o. that jurisdiction
they are in. ‘
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Effects on Substantive Policy and Practice

In our interviews with local wfficials, we probed deeply for
avidence about whether LEAs make any réal charges in response to OCR's
anforcenient activities: Wnat we learned can be summarized in three

simple points:

o OCR investigations, negotiations; and sanctions definitely can
produce change at the local lével.

¢ The changes produced arzs limited in scope. Compiéiht

.«olution and compliance reviews can change the LEA's

treatment of a pa” ‘cular individual (the complainant or a
par-icuiar group, or produce a change in administrative
practice fnm.g.; cstablisliing grievance procedures), but it ha:
little effect on the school district's general orientation
toward diéédvantaged Lroups:

o LEAs apparently make the changes that they expressly and
uriambiguously promise; but take advantage of any ambiguijties in

their agreement with OCR.

To expand on the three points:

Changes Made. OCR compliancé reviews anc complaint investigations
creoate changes at the local tevel in two ways: First, some LEAS
eliminate discriminatory practices immediately upon hearing that an OCR
inivestigation is imminent. A few of our district respordents welcomed,
OCR intervention because it gave them tir- leverage necessary to effact
changes they had w-'nted for some time. Second, once an OCR
}nvestigatioﬁ is complete and a district is found in violation of the
law, the vast majority of LLAs .nree to change specific practices in
order to dvoid formal charges of noncompliance and the rigors of
administrative hearings:

Based on the testimony of local officials, it is clear that OCR's

infiuence mechanisms., especially procéss costs, usudlly work as

intended. The enforcement process does in..:asre the cost of
noncompliance. FEuforcement can call attention to problems that have

been neglected and encourage a slight but real change in priorities.

G

[P
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When, as may be the case; discriminatory local practices are based more
ofi habit and neglect than on strongly held local preferences,
enforcement prdvidéé the impCtus for change:.[7]

Changes Are Limited. As the preceding paragraphs make clear,

enforcement actions produce changes because the changes demanded are
usually limited and only mildly controversial. Changes due to

enforcement in the districts we visited include:

o Rehiring a handicapped teacher whose unfavorable performance
ratings werc probably not negative enough to get a

hénﬁandicapﬁed person fired;

in the event of &n emergency; .

o Providing an interpreter for a deaf child who had previously
lad to rely on lip-reading and the teacher's writing on the
blackboard;

o "Mainstreaming" handicapped students two years ahead of the
district's plan to do such; and

o Increasing the tcacher:student ratio in a self-contained

special education class.

[7] These findings reflect the realities of the early 1980s. Had
we conducted similar research in the late 1360s, when OCR was o
aggressively enforcing the laws against school segregation, our findings
might have been very different. .Local resistance to desegregation was
based on strongly held values and both OCR and the courts were willing

to impose major corporate sanctions. In those times, enforcement may

hgvgisﬁcceeded less often than now, but created far g;gagggichangés when
it worked. Today, howsver, OCR's workload involves few such fundamental
conflicts of values. Even those cases on racial discrimination involve

issues that are far more subtle than ;hgwmaigtenénce of dual school

systems. Our findings clearly reflect the nature of today's issues,
which appear to be cooler, mcre subtle, and more susceptible to

resolution through application of mild incentives than were the early
desegregation issues.
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Such changes are important to the individual students and teachers
involved, but nearly all the changes are very narrow in scope. Most of
the changes we saw affected administrative procedures (e:g:, adoption of
the district was already making. Few corrective actions reflected
fundamental changes in a district's orientation toward a whole

disadvantaged group. When deaf childrsn were assigned interpreters, it

benefits or related services. A COmpiaint that tco many black children
were erroneously classified as mentally retarded did not stimulate a
broad effort to protect blacks from cther stigmatizing labels. The
substantive changes we saw were specific, discreté, and frequently
affected only those individuals dirsctly involved in the enforcement
process. These facts Certainiy reinforce OCR officials' beiief,
répbrtéa in Sec. ii; that ddncohpiiéﬁce is neériy univerSéi, even after
compiiance agreements are implemented:

OCR's intent in resolving complaints is to create broad changes in
district policy. That is why OCR insists on obtaining general pledges

of nondiscrimination: But OCR does not or cannot monitor the day-to-

not discriminate:

One important excéption to these generalizations was evident in the
districts we visited. OCR enforcement had stimulated broad changes in
many districts' services to language minority students. OCR created
those chariges throiigh its enforcement of the Supreme Court's decree in
Lau v. Nichols. The broad success of that effort can be attributed to a
number Of fa'ctors that are 1nev1tab1y absent from most enforc’ement

actions. The factors include:

o A clear statiutory mandate, based on the Supreme Court's widely
publicized interpretation of Title VI of the 1964 Civil Rights
Act;
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Community écééﬁféﬁéé of a decree from the U.S. Supreme Court

that OCR is 1mplement1ng,

A concrete and widely publicized set of compliance criteria,

tﬁé "Lau guaranteés;' WhICh were establlshed by a task force of

Wldespread awareness among school offic ials that many language

minorlty students were not gettlng adequate services in school,

that also had desegregation plans; OCR's actions raised the

threat of very important corporate sanctions against the school

districts.

OCR's efforts were also reinforced by two independent sources of

pressure:

O

o

The ever-present prospect of lawsuits against individual school

districts; brought by national Hispanic adecacy groups;

guarantees would inevitably increase the number of students
served, staff, budget, and organizational status of local

bitingual education administrators' responsibilities.

In combination, these factors created broad changes in LEA policy.

The general shortage of education fundlng and amb1gu1t1es about future

federal intent caused by Secretary Bell's W1thdrawa1 of the proposed Lau

regulatlons have slowed the implémentatlon of recent compliance

dgreements. But both OCR and local school district staff agree that Lau

compliance agreements have provided agendas for real change in a great

many schooil districts. -

The

factors that contributed to the success of OCR's La;

enforcement are m1551ng from the vast majority of its compllance reviews

and Complaint investigations. Given the Reagan Administration's

el
L~
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reluctance to undertake major compliance reviews and impose corporate

Unambiguously required by their compliance agreements with OCR. We were
unable to verify all of those claims directly; of course: However, as
the preCeding section shows, most of the required chaﬁgés were so

them. In the normal course of negotiations, it is the school district,
not OCR, that formulates the remedial plan. Local officials know what
changes are possible; and generally need not promise anything that
exceeds their financial or technical resources. OCR often presses for

Once local officidls make a promise; they are highly &ulnerablé to
charges of nonimplementation. Likewise, a district that promised to
réport progréss, é.g., in deségregating cldssrooms, is opén to chargés
of fraud if it falsifies the reports.[8] Individual local officials
also know :that their reputations are at risk if they fail to deliver on
a promise to OCR.

unambiguousiy agreed to. In practice, giittering generalities or
ambiguous promises mean little. General pledges of nondiscrimination or

promises to improve planning or accountability processes can be ignored

“with impunity. Most cOmpiiance agreements include such statements,

inserted by OCR in an effort to broaden the effects of its actions. OCR
officials believe that such generalities may provide a warrant for more
aggressive enforcement should OCR receive further complaints from the

[8] Theoretically, .OCR could re-open a complaint if follow-up
reports were insufficient or suspect. However, we found few instances
where these reports were ever read; much less used as leverage for
further action.
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an LEA reSpondéd to OCR determined whether the local school district
would make substantive changes in its activities. We asked, "Are

districts that perceive enforcement as a crisis especially likely to
maké changes in educational services?" Based on our fieldwork; the

their first brushes with OCR enforc(ment are no less iikéiy than more
experienced districts to make major changes in their instructional
programs.

However, LEAS reacting to their first OCR dealings are likely to
make more procedural changes and agree to them sooner. Neophyte
districts are more iikéiy to taka extreme first-negotiation pbsitions—-
either of total intransigence or of overeagerness to appease OCR--but
most ultimately find a moderate position before their first case is
closed. Such LEAs pay very high process costs in their first contacts
with OCR. But since many of these costs are self-imposed by the local
school district, OCR gains little leverage.

Districts that have established bureaucratic routines pay iowér
process costs because the stresses of dealing with OCR are delegated to
a few specialists. The specialists' skills and experierice can also
lower OCR'S process costs. Most know the law well enough to recognize a
prima facie valid complaint, and will initiate corrective action before
OCR investigates. Experienced local personnel can get to the heart of
Some get to know OCR staff well enough to buiild reiationships of
personal trust: Negotiations and exchange of information are greatly

eased thereby. OCR regional office personnel--from investigators to

costs. One local attorney reported that he routinely filed a legal

memorandum QUeStioning whethér sach spéCifiL Titié IX Compiaiht fits
within OCR's mandate. Officials from several districts--all of whom
have the same attorney--now refuse to gather any information for OCR.

In résponse to OCR'S information réquests, they write, "Our files are

1u]
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open. Come and get che data you need." Another district refuses to

negotlate any corrective actions until OCR lawyers have defined the

district's violation in writing:[9] These tactics make OCR'c 305 much

hHarder: Initial notification of complaints must be written with great
care; site visits take longer than usual; bluffing does not pay off; and
negotiations are long, formalized, and laborious:

Several of our interview feSﬁdhdéﬁté‘-Botﬁ local officiats and OCR
staff--cited instances of local experts forcing OCR to sharpen its
investigative plans, focus its requests for information, and improve its

statements of iegai issues. Thase tactics force OCR to redo work that

might nave passed less informed scrutiny. They may also lead OCR to
abiandon further efforts on behalf of a vague, legally questionable, or

very complex complaint.
It is clear frcm our interviews, however; that OER is not

frightened off by experienced local negotiators. Some regional offices

strategically assign their best staff and do their most thorough work in

dealing with such LEAs. The maJorlty of complaints against experlenced
school districts are settled with "viclation- scorrected" agreements.[10]
in some instances, LEA3' use of attormeys and compliance

spec1allsts may improve the outcomes of civil rights enforcement. Local

experts who are aware of the school district's legal respon51b111t1es
can fix some problems on their own once they know of an OCR
investigation. Theyv can force OCR to improve the quality and discipline
of its own work; they can negotiate efficiently; and they provide a

clear locus of responsibility for the implementation of remedies.

(9] Bdtﬁ OCR and local officials believe thlS strategy is becomlng

more prevalent under the Reagan Administration's policy of emphasizing

negotiation and minimizing federal interventiom. Numerous respondents

(especially those we 1nterv1ewed in thé Summer and falt of 1981)

mentioned the mere handful of "yiolation" letters of findings (LOFs)

that had been issued 51nce the Reagan Admlnlsfration took office.

[10] Of course; a "yiolation-corrected" finding does not prove that
a school district is_in full compllance, it could mean that OCR did not
Seek remedies for all p0551b1e VJOIationé discovered in the course of a
review or investigation (which could be a useful leverage in
negotictions). Analysis of these “"faise negatives' is beyond the scope

of this study.
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Evidence from OSE Experierice

formér's greater reliance on enforcement. OSE does; however; use
classic enforcement methods from time to time in dealing with SEAs: OSE
has conducted very close reviews of state L;eciai éducation piaﬁs and
monitored state administrative practices; it also has threatened to
impose fiscal sanctions on several SEAs. OSE's limited experience
ceriforms to the general patterns reported above for OCR. Most SEAs
treated the first OSE enforcement actions as crises: Their response
processes were highiy diSOIganized and réguiar wbrk was diSruptéd.

After their fivst experiences; states developed more routine,; low-cost
ways of dealing with OSE. OSE has succeeded in negotiating important
changes in state plans and procedures, and states have honored their

commitments. OSE's enforcement efforts, like OCR's, have been most

services.

”"pGHSES—£0—Ehfér€eﬁeﬁt

During our fieldwork it became evident that few of the people who

initiated complaints were satisfied with the outcome. Many thought that
the enforcement procéss had failed them. Disappointed complainants
frequently questioned OCR's commitment and competence. Many
complainants were distressed that they were never contacted by the OER
staff who condiicted a site visit to investigaté their complaifts.

The enforcement process inevitably creates dissatisfaction. OCR
investigators must maintain a degree of professional detachment from
complainants' problems, and also build productive working relationships
with local officisls. Some complainants regard nonconfrontational
tactics by OCR as evidence of collusion. In addition; many compiainants
we spoke with were unfamiliar with the extent of OCR's authority and
expected help that OCR simply could not give them: It s not surprising
that they were displeased with the results of an investigation tnat
produced a written policy of nondiscrimination when they were hoping
for, say, a monetary award. ﬁoreéﬁer, it is likely that some

compiainants hopé that GCR will intervéene on their behalf in complex
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iocal disputes that they can only define subjectively. No outcome
within OCR's power is likely to satisfy those complainants.[11]
PROMOTION

Effects on DéciéionmakingméréceSSés

Promotion is a subtler strategy than enforcement and its effects
are far harder to trace. OSE's promotional activities are all founded
in PL 94-142: even if OSE were replaced with a simple check-writing
bureau; PL 94-142 would create local pressures for improvements in
special edication. In many communities, parents of handicapped children
were an effective interest group for several years before PL 94-142 was
enacted. Even in the absence of a federal statute, those groups would
have obtained some new benefits for handicapped children: The effects
of the statute; OSE's efforts, and local interest group activities are
hopelessly confounded.[12] Recognizing the impossibility of quantifying
the unique contribution of OSE's promotional efforts, the best we can do

is to identify those local activities in which OSE's activity has been a

necessary ingredient.

[11] In one OCR region we visited, orne man had submitted 25

complaints in the past year. His complaints--each against a different
school district--typically raised more than 40 separate issues. OCR

staff assigned to the cases reported that the complaints cften misstated
the applicable law and the existing local circumstances.™ In the opinion
of OCR investigators; the complainant hoped that OCR WOula\ingﬁrvéne on
his behalf to settle a variety of old political scores. Because the
complainant would not amend his allegations or meet with the local
school districts and OCR to negotiate settlements, the complaints

created little, if any, pressure for change. OCR was forced to spend

thousands of person-hours interpreting and trying to investigate the

complaints, and the respondent school districts had to spend time and
money responding to OCR. OCR was thrust into the position of imposing
process costs on the school districts to no purpose. Many school

districts complained to Congress about the process costs, thus creating
a difficult politi-al environment for top OCR Washington and regional
officials. Meanwhile, the complainant won nothing and sought local
newspaper publicity for his view that OCR was unwilling to fight for the
victims of discrimination. o S -

~ [12] The text understates the complexity of relationships among
OSE; PL 94-142; and local interest groups. OSE is not simply a creation
of the statute: its bureaucratic predecessors helpzd engineer the
legislative coalition that enacted PL 94-142. Likewise, local interest
groups did not all predate PL 94-142; most, in fact, were organized

after the statute was enacted and many were established with direct help
from OSE.

1 -
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The most important of these events are the creation of
individualized education pians and the resolution of diSputes through
due process hearings. These two activities are required by ?L 94-142
but their quality is due largely to OSE's efforts. As was explained
above, OSE's c¢nforcement led SEAS to implément the IEP and dué process
provisions much more carefully than they would have on their own. OSE
tra{ning, technical assistaﬁCe, and advocacy alerted speciai education

prcfessionals to the leverage that the JEP and due process requirements

created for them. Parents trained in OSE-sponsored workshops counseled
other parents on potential uses of the IEP. OSE pamphlets and training
materials were sent to many parents of handicapped children. Weli-
organized local parent groups volunteered to help parents in other

LEAS to get organized. OSE disseminated the results of impcrtant due
process hearings so that parents everywhere could know what services
tECy could demand for their children. Local adminiStrators used the
fact of growing parecnt assertiveness to get increased special education
appropriations:

As several of the local officials we interviewed said, special
education advocacy organizations--professionals and parents--are the
most influential interest groups involved in local school affairs. Even
in districts where they were well organized before the enactmént of PL
94-142; their influence has grown enormously in the past seven years.
OSE's information campaigns and training were essential factors in that
growth of influence. PL 94-142 established a framework that special

education advocates could use to advance their interests. OSE's

urged them to do So assiduously.

Pistricts' reactions to their first IEP and due process cases were
disorganiZed--very similar to the reactions to enforcement described
above. By 1981; however; evory LEA in the country (with the exception
of districts in New Mexico) had processed multiple IEPs, and most had
handled at least one due process hearing. The districts had iong since
passed through their crisis periods and established clear routines and
lines of administrative authority (usually in the form cf well-staffed

special education divisions in the central office for handling parent-

H\
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ifitiated demands and disputes):[13] These routines; however, did fot
reduce parents' levordgé. Local special educatidn offices manage very
active local bargaining processes. Parents bargain with special
education proviaérs dbout the services their children receive.
Providers inform parents about promising new treatments for specific

handicaps, and thus encourage new demands for services. When the

demand ds a rationale for increased state special education funding.
Nearly all demands and grievances are negotiated at the local
level. Our respondeiits estimated that fewer than 25 percent of parents
contest the professionals' judgment or make specific requests in the
preparation of their Childféﬁié IEPs. Apparently (based on very limited
data); fewer than 1 percent -of the handicapped children in the public

schools are ever involved in due process heéarings.[14] However, as our
respoiideits consistently said, the availability of the IEP and fair
hearing procedures makes school personnel more responsive to the desires
of parents of handicapped children than to those of any other group.
Most bargaining takes place on the threshold of the official IEP process
between parents and professionals, all of whom would prefer to avoid the

cost and inconvenicnce of formal procedures.

Effocts on Substantive Policy and Practice

The analytical difficvlties that dogged the previous section are
even greater hére. One cannot validly attribute all of the recent
changes in special education prdactices to OSE's activity; but promotion
was definitely a key contribution to those changes.

- - 7 S )

[13] For an extensive discussion of how school districts respond to-
due process hearings and litigation, see Paul T. Hill, Educational
Polieymaking Through the Civil Justice System; The Rand Corporation,
R-290%4-1CJ (forthcoming):

[14] Quantitative data about the use of the IEP and due process are

very difficult to obtain. Few states or localities keep records about
how many parents make specific demands in the preparation of their

chiildren's IEPs, and data about the incidence of due process hearings
are very scanty.
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€hanges that our local respondents attributed to OSE's promotional

activity include:

Quick adoption of new special education practices. OSE's
techriical assistance programs ensure that local special

and instructional techniques:. Parents and educators can use
the leverage available through the IEP and fair hearing
processes to get such services delivered: .
impiéméhtétion of new iegai doctrines. OSE disseminates, both

schooling). Local special éducators use this information to

press for changes in general district policies, and parents

formulate corresponding demands in negotiations over children's
IEPs. ’

Extension of services to the Vast majority of handicapped
children. OSE's emphasis on "child find" through technical
assistance, publicity, and assistance to parent organizations
has greatly increased the numbers of handicapped children
receiving special education.

edication staff. OSE's support for schools of edacation and
in-service teacher training, coupied with the growth in funaing
for special education, has greatly increased the number and
apparent qualifications of local special education teachers.
Increases in special education's share of the total education
budget: Local interest groups, encouraged by OSE and
buttressed by PL 94-142's guarantee of free appropriate public
increases. Until ié?é, speciai education was thé fastest
growing element of state and local education budgets. More
receritly, as real education.expenditures in states' and local

school districts' Budgéts have been stagnant or declining,
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special education has lost less purchasing powei than any other

ctass of services. o

The true picture is not all rosy. As we saw in some LEAs, 'some of
the service gains made through the fair hearlng process are more
apparent than real. When special educatIon budgets are: f1xed expen51ve
services awarded to a few students rediice the pool of resoﬁféé;
available for services to others. According to the best ex1bt1ng data
on due process hearings; [15] nearly half the cases concern parents'
requests for expensrve private educat10na1 placements Awards to
parents in such cases cost, on average, more than twice as mucn péf/
student as special education delivéred by LEAs. Specizl education
directors in several districts told us that those awards forced
reductions in other services, e.g., fewer resources for evaluation of
students; longer waiting times for studéents awaiting placement, and
fractlonally larger class sizes.[16] '

There are clearly limits to the potentlal substantive galns to be

had from a promotional strategy Spec1a1 edication Ultlmat91] conpetes

general, for funds. Promotion can imprgive special education's relative
p051t10n, but it cannot always produce real galns for its intended

beneficiaries. As we have seen, however, promotion is a very effectlve

and enforcement, as well as for other possxble federal influence

strategies. It will provide, as far as our data permit, an assessment
of the limits, costs, and best uses of the different federal influence

strategies.

[15] Kirst and Bertken, op. cit.
[t6] For a broader dlscu551on of the phenomenon of cross- sub51dy

among student beneficiaries of federal education programs, see Jackie

Kimbrough and Paul Hill, The Aggregdte Effects of Federal Education
Programs, The Rand Corporatlon, R-2638-ED, September 1981.
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V. CHOOSING FEDERAL INFLUENCE STRATEGIES

To this p01nt the report has focused on the first objective
estabiished in Sec. I: to identify the Depar-ment of Education's
strategies for influencing school districts and explain how these

strategies work This section addresses the report s second objective:
to apply what we have learned to broader questlonq about the capacities

and limits of federal efforts to influence state and local policy, and

about the likely costs and benefits of such efforts Our aﬁaiyéis is

based on our data on the Off ice for €ivil Rights and the 0f?§ce of
Special Educatlon We be11eve, however, that it may apply more broadly

to any federal effort to influence state and local policy; [1],55 shown
if the fbllbWing discussion, where we relate our prop051t10nsAt5
education and other fields.

Our purpose is to bzlp fé&éréi’ﬁéiié&ﬁakeréiiBéth the members of

the off1c1ais of the Executive Branch who dec1de how and when program
resoirces will be uised--to understand the tools available to them. The

ana1y51s should also be useful to interest group leaders, state and

whom are trying to urnderstand and influence the federal government's

regulatéry ﬁdStﬁre

the federal gOVernment should consider in deciding whether and how to
try to change state and local government activities. The intent of the

framework is to 1dent1fy govermmental influence strategies most llkely

to effect change in the face of certain preexisting conditions at the

state and local level. As such; it is intended for program design

cofnisiderations. We also discusc the kinds of costs that the federal

government must be prepared to bear if it hopes to influence other

[1] Evidence from other sources suggests that problems of
intergovernmental relations are similar from one field to another. See
Bardach and_Kagan; op. cit.; Stone, op. cit. and the case studies in
James . Wilson (ed.), The Poi&t%es of Regulatlon, Basic Books, New
York; 1980.
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levels of government. Finally, we discuss practical factors that limit
and complicate the éppiication of our generalizations:
THE_FRAMEWORK

Our framework has two major elements: Given federal program goals,

there may be barriers to the attainment of those goals, and specific
strategies may overcome thiose barriers. The framework is meant to apply
to any federal program goal that requires state or local governmefits to
change their policies and services: It definitely encompasses the goals
of OSE's and OCR's programs; and appears to apply to programs in such
diverse domestic policy areas as housing, criminal justice,
environmental prbtéctidn, and economic development:. (Data and the
relevant literature for these other policy areas being sparse, however,
we Stggest that our framework be used as propositions for future
research.)

need to change state or local activities. The essential common purpose
of federal domestic programs is to help or induce states, localities,
and firms to do things that they would not do if left on their own.
Federal policiés and programs are therefore meant to overcome any
barriers to achieving the desired outcomes. The possible barriers fit

into five categories:

o Technical iﬁtfattability::tﬁé absence of the materials,
machinery; or skills required to attain a goal; _

6 Lack of siupport--unwillingness on the part of state or toca¥
officeholders, service provideré; or citizens to make the
necessary changes;

o Opposition--resistance to tlie necessary changes from state or
iocal officeholders; service providers, or citizens;

o Lack of knowledge--inability of local service providers to
implement the necessary changes; and

o Lack of resources--the absence of funds réquiréd to pay for the

necessary changes.

et
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Federal prograr strategies--ways of overcoming these barriers--

also fit into five broad categorleg:

o Research and development, which provides the basic information
and techniques necessary to attain program goals; and

o Enforcement, which relies on federal monitoring and sanctioning
of local Compiiéncé with rulas that réQuire actions in support
of program goals;

o Technical assistance, which disseminates skills to service
providers;[2]

o Prdmbtion' which heips local beneficiaries to organize in

o Subsidy, which provides the funds required to offset the costs

of changes in state or local activities.

The strategies form an incentive structure--that is, they provide
reasons for people and governments to cﬁange behaviors and policies: v
Each strategy is linked to one of the barriers. For éXémple, research
and development addresses problems of technical intractability; the
other obvioius matches are enforcement with opposition, promotion with
support; technical assistance with lack of knowledge, and subsidy with
lack of resources. Some of the strategies have side-effects that affect
barriers other than the ones to which they are logically comnected:. The
following subsections show how the strategies work to overcome

particular barriers.

Federal Program Goals

Our framework assumes the existence of a federal program goal,

Spec1f1ed by the Congress, tﬁe Ekécﬁtivé Branch; or the courts.

quality is an éxémplé of @ gbal that has been officially endorsed.

{2] In our analysis of OSE we found that technlcal assistance was
so integrated with promotion that the two could not be separated. The

11;
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%ﬁe mechanisms and processes By which goais are éufhériféfiﬁeiy
established are outside the scope of our current interest.[3] The
complex processes required to establish goals ensure that they are
rarely arbitrary or random. Some gdéié; however, may have to be
uitimateiy abandoned or reformulated because they exceed the
governrent's influence capac1ty, one example is Prohibition: Other
goals may be abandoned because the obstacles they face are
insurmountable, such as the World War II effort to encourage people to
eat organ meats. Still other goa::. may be in effect abardornied or
reformulated because the activities to be changed are too numerous,
sﬁbtie; or Widéiy diépérsed to be Supervised; laws regulating sexual

relationships between consenting adults exemplify this.

Barriers to Overcome

;gég;abiiifz. Goals vary in technical feasibility. Some goals
(e.g., the biiilding of the interstate highway systein) require only the
application of existing machinery, materials, and skills. Other
possible goals, such as the elimination of all air pollutants from
industrial sources; are téchhicéiiy feasible but only a. astronomical
cost (e.g., the abandonment of all pollution-causing industrial
activities). Some possible goals--for example, eliminating cancer--
are not now feasible at any cost. ?

Federal efforts to influence state and local policy are appropriate
only if thé godl is tractable. Intergovernmental incentives (whether
created through enforcement, promotion; or sibsidy) cannot overcome the
lack of technical capacity. Government programs that ignore the issue
of tractability are likely to backfire, ultimately discrediting the

program and the government itself. The Environmental Protection

10g1ca1 dlstlnctlon is clear; however; and we shall therefore separate

technical assistance and promotion for purposes of this section.

[3] Some case studies that discuss these mechanisms and processes’
are: Eric Redman,The Dance of Legislation, Simon and Schuster, New
York, 1973; T. R. Re1d Congre551ona1 Odyssey, W. H. Freeman, San
Francisco; 1980; Donald L. Horowitz, The Courts and Social Pollgy,rThe
Brookings Institution; Washlngton, D.C., 1977; and Daniel A:. Mazmanion
and Jeanne Nienaber, Can Organlzations Change7 The Brookings

Institution, Washlngton, D.C., 1979.
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Agency's standards for municipal waste water treatment are a good
example: Many communities installed the best available technologies but
were still unable to meet the water quality standards. As a result; the
government's whole structure of water quality regulation is now under
political attack. Federal standards for auto exhaust emissions provide
a slightly different éxampié; Though the standards were feasible under

existing technologies; costs were prohibitive. Aiitomakers' conceri for

_the competitiveness of the U.S. auto industry forced EPA to postpone and

Significéhtiy relax its standards. In both examples, the federal
consider tractability: First, standards were reduced dramatically to
levels lower than available technologies could support; and second, the
federal agency and its broad mission of environmental protection were
Subjectéd to poiiticai attack.

Tractability, then, is important for federal strategy. If the goal
is not tractable, the federal government's problem is either to overcome
techriical barriers through research andidevelopment, or to reformulate
the goal in light of real capabilities. If the goal is tractable, the
federal government can select strategies that create support at the
and funding.

Support and Opposition: Support refers to local actors'
toward a change: Some federal goals have strong local siipport, while
others dre controversial; broadly unpopular, or seen as unimportant.
Some goals (such as creating public service jobs in areas of high
unemiployment); may be very popular; but most goals meet at least some
local oppbsition. The federal goals of urban renewal and interstate
highway construction generally got sipport from community leaders; but
drew opposition from people whose residences and places of business were
displaced or disrupted. Federal efforts to create public service jobs
got support from local governments and unemployed workers (although some

occasionally opposed by businesses that depend on a good supply of low-

wage workers.
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The level of local sipport has definite implications for federal
strategy:. If local support for a goal is strong, the federal government
néeds oniy to ensure that supportérs have the necessdary resources
(including access to decisionmaking processes) and technical skills. If
local opposition is overwhelming, the federal government needs to
recognize that progress toward the goal may be arduous and slow; it is
also likely that the federal government will have to exert continuous
pressure on local officials. If local opposition is strong, the federal
government needs to ‘impose countervailing legal or bdliticéi pressure.
That is the specific purpose of enforcement--to raise the costs so
noncompliance is prohibitive. If local opinion is indifferent--i.e., if
support and opposition are both weak--the federal government needs to
encourage éxiSting suppdrters and create new ones. Enforcement can heip
overcome the lack of support; but as OSE's success demonstrates,
promotion can be very effective in strengthening existing bases of
support for federal program go0dls. .

Knowledge. Knowledge refers to local ability to operate the
programs necessary to attain the goal: Knowledge and tractability are
different. A goal is tractable if theé requisite expertise, equipment,
organization; etc.; exist somewhere. But a tractable goal cannot be
attained if local governments or firms lack the requisite skills. Soil
conservation, for example, was a tractable goal, but it could rot be
attained until the U.S. Department of Agriculture trained farmers in new
methods of land management. Similarly, the goal of immunizing all
children against polio could not be achieved until the federal

health officials. 1In education, many school Sysféms lack the trained
personnel necessary to deliver bilingual education;.especially in the
languages of new Asian immigrants. [4]

Agéin, tﬁé iéVéi of local knowiedge should affect the federal
government's strategy. If local actors have all the knowledge necessary

to achieve a goal, the federal government needs only to overcome

. oBStécies; if any; created by lack of funds or local Suppoft: If local

[4] Patricia C. Gandara, The Implementation of Language Assistance
Programs, The Rand Corporation (forthcoming)
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it by training, technical assistance, or loans of personnel:
Resocurces. Resources here are the funds to pay for desired changes
in state or local dctivities. Chariges in services delivered, equipment

installed, or management systems used nearly always cost money. Even if
new activities supplaint old ones, most changes involve some increases in

net expendicures. Since the mid-1970s; most .states and localities have
require either compensating cuts in existing services or financial
assistance from outside. Cuts in existing state or local sérvices are
very difficult for anyone to engineer, and sowetimes impossible .for the
federal government to mandate. Thus, in many cases, the activities '
Behind this simple principle--that new federally desired activities

usually require subsidies--is a set of very coiplex problems: It is
very difficilt to estimate a priori what the gross costs of new services
will be; what the net costs will bé, given the prior level of local
experiditure on similar services; what the real-cost differerices among
states and localities will be; and what the minimum amount of subsidy is
that will induce states and lbgéiitiés to comply:

The last issue is particularly thorny, because it cornfounds
objective considerations of costs with subjective considerations of
local support for the program goal. "If the dominant local interests
liave nio sympathy for the program goal, they might permit the desired
changes only if subsidies equal or exceed costs. The basic subsidy lets
the local agency change its activities at no cost; the extra subsidy

purposes. If; on the other hand, the dominant local interests favor the
change, partiatl subsidies may be sufficient. A partial subsidy (e.g., a
matching grant) biases local decisionmaking in favor of a federal

activities:[5]

[5] In times of scarce resources; states and localities are apt to
View the promise of matching funds with skepticism. Trey are fearful of
"buying into" noncritical programs that deflect funds (however small)
from priority areas: They are also concerned about creating programs
and clientele groups that will be difficult to appease if federal
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Examples of all three kinds of subsidy are easy to find. Programs
that pay the full and exacc costs of services delivered include
compensatory education for disadvantaged students and Medicaid. The
former pays all costs in advance and the latter reimburses for costs
once they are incurred— but both pay (or at least were uééignéd to payj

exact full éééfé Though it is hard to find exrstIng programs that pay
Emergency School Aid Act, which paid the direct costs of desegregating
schools plus the. costs of additional services proposed by the LEA.[6]
Matchlng programs 1nc1ude Ald to ramilies with Dependent Chlldren,
Vocaticnal Education, interstate highway construction, and sewage
treatment grants.

 In general, goals that entail costly new state ci local activities
require some federal subsidy. The typs and amount of subsidy required
depend on two factors: First, the cost of thé required charges, and
second, the degree to which local officials and interest groups want to
make changes. Whether a goal requires a partial cubsidy, a full
sibsidy, or a greater-than-full subsidy depends on the level of local
support for the goal being sought: Since, as we have seen above, lack
of support can also be addressed in part by enforcement and promotlon,

the choice of a subsidy type should be made in conjunctlon with choiceés

about whether and how to use promotion and enforcement.

support ceases; leaving them to pick up the additional costs. For a
general review of the effects offfederal grants on local governmental
expenditures, see Edward M. Gramlich, "Intergovernmental Grants: A
Review of the Emplrlcal Lrterature," in Wallace Oates (ed. ), The
Political Ecoinouy of Fiscal Federalism, Lexington Books, Lexingtomn,
Massachusetts, 1977, pp. 219-239.

[6] Some programs intended to pay exact full costs may in fact pay

greater than full costs: Many localities reduce their own spending in

areas that become supported by federal grants. Econometric estimates of
the total increase in local expenditures caused by eéChﬂdgllgr of
federal grants range from zero to over seventy cents. ' ESEA Title I, the
best known performer in this respect, creates 1incrézases in total local
expenditures_at a rate of less than 75 cents on the dollar Conclusions
about Title I are based on ana1y51s conducted by Martin Feldstelnrand
reported in National Instltute of Educatlon, Title I Funds Allocation:
The Current Formula, 1977, pp. 83-8G.
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USING THE FRAMEWORK TO CHOOSE STRATEGIES

ﬁiQUre 1 shows how our framework can be used to select Strategies.

The figure identifies circumstances under which the five strategies
(research and development, technical assistance; subsidy, enforcement,

importance; their presencé or absénce should be assessed simultaneously,
not sequentially:. ©Like all such schemes, this oné oversimplifies
reaiity. Ic assumes, in particuiar, tﬁa# it is poSsibie to generaiize
about the levels of support, local knowiédge, and finances that éttécﬁ{
to a pérficuiéf goal.

Aé iig. 1 iﬁdicatés, some circumstances require a singie influence
strategy, and others require several. The combination of barriers and
resultant Strategies is diSpiayed in Table 4; which follows each of the
possible paths through the framework. For example, an enforcement
strategy is called for if the only barrier to be overcome is local
oppositioﬁ: If tﬁé goal is tractable and local knowiedgé and resources
are sufficient, there is no need for R&D; promotion; technical
assiscance, or subsidy, since enforcement directly compensates for the
lack of local support. éimiiariy, a subsidy Strategy is called for if
the only barrier to be overcome is lack of funds. If local actors are
willing and teciinically able to act, enforcement and promotijon are
unnecessary. dniy SuBSidy is needed to pay the real costs of changing
local services.

Multiple strategies are necessary to cvercome multiple barriers.

For example, goals that lack siipport and excéed local technical

goais réQUire resources (and since prbviding funds can be a potent way
of overcoming opposition or indifference), subsidy i§ & nécessary
component of many federal programs. However,; goals that require only
subsidy are probabiy rare. Most federal goais-—inciuding the ones

pursued by OCR and OSE--require efforts to increase local “siipport,

overcome local opposition, or increase local technical capacity; in
additicn to subsidy. Most goals also require either enforcement to
overcome local opposition, or promotion to strengthen local support and

technical capacity.



Goal - : —
Support R&D
~ Use.
promotion
¥ - — -
Local : Apply / Assess whether
opposition Yes===>1 enforcement goal is being
. : met
N , Provide
NQ =it ‘technical
assistance
~ tocal Provide
W9?§9fes No subsidy
sufficient
Yes ,
,,,,,, fo———— Yes
Implement o
indicated
strategies

Fig. 1 -- Using the framework to choose strategies
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Table 4

COMBINATIONS OF BARRIERS AND RESULTANT STRATEGIES

Tractabillty Support Opposition Knowledge Resources  Strategy
- ’ R&D
+ = z - - Promotion, TA,Z
subsidy
+ + = = = TA, subsidy
+ + + = = Enforcement, TA,
subsidy
+ ’ + + + - Enforcement,
! subsidy
+ + + B S+ + Enforcement
+ - + + + Promotion,
enforcement
F - - + + Promotion
+ = - - + Promotion, TA
i
+ F = + + Self-fulfilling
+ + - - + TA
+ + + = “ + Eﬁforcémént, TA
; ; B} o - Subsidy
, , Promotion, ern~
+ - + - : - forcement, TA,
subsidy
7 7 - Promotion,
+ - + + = enforcement,
' subsidy
¥ - - + - Promotion,
subsidy
¥ = ¥ - + Promotion; en-

forcement, TA

NOTE: + = presence of; - = absence of. \
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Though the framework has already become corplex, it needs to be
more elaborate stiil. It ignores three important factors that
ifievitably affect the choice of influence-strategies: disagreement over
goals, variability of local conditions, and the implication of the kind

and level of costs that must be paid:

DISAGREEMENT OVER GOALS

Federal goals may not always be as clear as our framework assumes.

Compromises in the legislative process can prodice laws whose real
plirposes are equivocai: ESFEA Title I is an excellent example: The
Act's legislative Hi&tofy shows that some supporters saw it as a source
of uriconstrained general aid tc school districts; while others saw it as
a source of tightly constrained grants solely for the education of low-

income children. Supporters of the latter view won out, but only after

When the godl of & program is in dispute, conflict and confusion
about influence strategies are inevitable. Since all factions hope to
beénéfit from the program, they are reluctant to call attention to their
differences over gpoals. They focus their energies on trying to get the
federal government to use the influence strategics that are most
compatible with their goals: Conflict over goals is often résolved in
compromises over influence Strategies.

Examples of fighting over strategies as proxies for goals abound:
The histories of several major education programs, including ESEA Title
I, PL 94-142, and vocational éducation have been marked by disputes over
whether the federal government should use enforcemént, promotion; or
subsidy as its principal influence strategy. Those disputes masked
broader disagreements about program goals--specifically, about whether
federal funds were to be used at local officials' discretioii or for a
limited set of federally specified purposes: People who wanted to
achieve the former felt that local siupport would be easy to obtain and,
thercfore, favored a préméiiéﬁéi strategy. Those who wanted to target
funds toward low-income groips felt that net local support was weak, and

therefore favored an enforcement strategy.
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When program goals are in dispute, our framework cannot 1dent1fy
the one best influence strategy for the federal government to use. It
can, however, help the contending factions identify the best strategies
for achieving their particular goals. At this writing, for example,
there is real uncertainty about the goals and appropriate inflience
strategies for a major federal education program: Chapter 1 of the 1981
Education Consoliddtion and Improvemeént Act authorizes a program of
federal aid to schootl dIstrIcts serving large numbers of low-income
children. The program is bbvibusly meant to be a successor to ESEA
Title I, but the legislation is artfully vague about both goals and
influence strategies.[6] Some supporters claim that the program is
meéant, like Titlé I, to provide compénsatory services targeted dirsctly
on 16h-ééﬁiéViﬁé children in poverty schools. Others claim that the
program is meant to prOV1de funds .for the general upgradlng of schools
in low-income areas. The latter group assume that their ver51on of the
program's goal is perfectly compatible with the preferences of local
sctiool boards and that local educdtors know best how to use the funds:
According tc our framework, that group will prefer SﬁbSidy/as their only
influence strategy. People in the former group, however; assume that
local school boards will not automatically targét program funds on low-
achieving, poor students, and do not think local educators know how to
serve such students effectiVeiy According to our framework, that group
will prefer an influence strategy that includes enforcement and
promotion, as well as subsidy:. Political infighting about that
program's fiitiire has juSt Beguh, but the predicted patterns of conflict

over influence methods are already apparent.

VARIABILITY OF LOCAL CONDTTIONS

Variations in local conditions make it very difficult for

poli;ymakers to assess the presence or absence of barriers. Every state

[7] For an analysis of this new direction and states' initial

responses; see Linda Darling-Hammond and Ellen L. Marks,; The New
Federalism in Education: State Responses to the 1981 Education
Consolication and Improvement Act, The Rand Corporatlon, R- 3008 ED

(forthcoming).

12;



O

ERIC

Aruitoxt provided by Eic:

-~ 104 -
and locality is likely to have its own structure of support and
oppositior, mix of skills, and available resources: An ideal federal
strategy would atkhowiédgé and build upofi thé incentive structures,
skills; and dollars available in each community. More realistically,
federal influence stratsgies should at least be tailored to fit the
circumstances that exist in as many communities as possible.

Efforts on behalf of such diverse goals as school desegregation,
reduction of air pollution; and reduction of highway traffic speed; have
all encounitered wide variations in local support: Knowledge is also~
uhévéniy distributed. Some local governments leck the skill or
equipment to detect violations of air pollution standards; to identify
sound investmefits in urban redevelopment, or to deliver sophisticated
forms of bilingual instruction. Such localities present very different
problems for federal influence efforts than do governments that have ths
necessary equipment and trained pérSonnei.

The framework identifies the strategies that are logically best
suited for particular circumstances, but it does not consider the costs
of using the alternative strategies. In designing a program, the

rational policymaker will ask not only whether a particular strategy

fits the circumstances, but also whether it is the least costly.

THE COSTS OF FEDERAL INFLUENCE

the federal government. )

The costs of support for research and development are financial.
They may take the form of contracts or grant aﬁards;‘estébiiéﬁﬁéﬁf of
special organizations (e.g., the National Institutes of Health), or tax
incentives for the privafe sector. ' -

The costs of Subéiay are also finamcial. It involves direct
désired changes. To receive a subsidy, the state or locality needs to
guarantee that it will use grant funds to maké the changes (in its
services, organizational procedures, or whatever) that the federal

government intends. In theory, subsidies let local governments provide



